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P-R-O-C-E-E-D-I-N-G-S1

9:42 a.m.2

CHAIRPERSON MILLER:  This hearing3

will, please, come to order.  Good morning,4

ladies and gentlemen.  This is the June 12th5

morning Public Hearing of the Board of Zoning6

Adjustment of the District of Columbia.7

My name is Ruthanne Miller.  I'm8

the Chairperson.  Joining me today are Vice9

Chair, Curtis Etherly, to my right.  To my10

left is Marc Loud, Mayoral appointee, next to11

him is Mr. John Mann representing the National12

Capital Planning Commission and Mr. Hood is13

next to Mr. Etherly to my right representing14

the Zoning Commission.  Also with us is Mary15

Nagelhout from the Office of Attorney General16

to the left of Mr. Mann and to the left of17

Mary Nagelhout is Beverley Bailey from the18

Office of Zoning.19

Copies of today's hearing agenda20

are available to you and are located to my21

left in the wall bin near the door.  Please,22



6

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

be advised that this proceeding is being1

recorded by a Court Reporter and is also2

webcast live.  Accordingly, we must ask you to3

refrain from any disruptive noises or actions4

in the hearing room.5

When presenting information to the6

Board, please, turn on and speak into the7

microphone, first, stating your name and home8

address.  When you are finished speaking,9

please, turn your microphone off, so that your10

microphone is no longer picking up sound or11

background noise.12

All persons planning to testify13

either in favor or in opposition are to fill14

out two witness cards.  These cards are15

located to my left on the table near the door16

and on the witness tables.  Upon coming17

forward to speak to the Board, please, give18

both cards to the reporter sitting to my19

right.20

The order of procedure for special21

exceptions and variances is:  One, statement22
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and witnesses of the applicant.  Two,1

Government reports, including Office of2

Planning, Department of Public Works, DDOT,3

etcetera.  Three, report of the Advisory4

Neighborhood Commission.  Four, parties or5

persons in support.  Five, parties or persons6

in opposition.  Six, closing remarks by the7

applicant.8

Pursuant to Section 3117.4 and9

3117.5, the following time constraints may be10

maintained:  The applicant, appellant, persons11

and parties, except an ANC, in support,12

including witnesses, 60 minutes collectively.13

Appellees, persons and parties, except an ANC,14

in opposition, including witnesses, 60 minutes15

collectively.  Individuals 3 minutes.16

These time constraints do not17

include cross examination and/or questions18

from the Board.  Cross examination of19

witnesses is permitted by the applicant or20

parties.  The ANC within which the property is21

located is automatically a party in a special22
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exception or variance case.1

Nothing prohibits the Board from2

placing reasonable restrictions on cross3

examination, including time limits and limits4

on the scope of cross examination.5

The record will be closed at the6

conclusion of each case, except for any7

material specifically requested by the Board.8

The Board and the staff will specify at the9

end of the hearing exactly what is expected10

and the date when the persons must submit the11

evidence to the Office of Zoning.  After the12

record is closed, no other information will be13

accepted by the Board.14

The Sunshine Act requires that the15

Public Hearing on each case be held in the16

open and before the public.  The Board may,17

consistent with it's rules of procedure and18

the Sunshine Act, enter Executive Session19

during or after the Public Hearing on a case20

for purposes of reviewing the record or21

deliberating on the case.22
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The decision of the Board in these1

contested cases must be based exclusively on2

the public record.  To avoid any appearance to3

the contrary, the Board requests that persons4

present not engage the Members of the Board in5

conversation.6

Please, turn off all beepers and7

cell phones, at this time, so as not to8

disrupt the proceedings.9

The Board will now consider any10

preliminary matters.  Preliminary matters are11

those which relate to whether a case will or12

should be heard today, such as requests for13

postponement, continuance or withdraw or14

whether proper and adequate notice of the15

hearing has been given.  If you are not16

prepared to go forward with a case today or if17

you believe that the Board should not proceed,18

now is the time to raise such a matter.19

Does the staff have any20

preliminary matters?21

MS. BAILEY:  Members of the Board,22
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good morning.  There is a preliminary matter1

and it has to do with Application No. 17619 of2

3DG/3400 11th Street LLC.  The record does not3

show that this property was posted and it is4

my understanding that there may be a request5

for postponement.6

CHAIRPERSON MILLER:  Thank you.7

Will the parties in that case, please, come8

forward?  Is anyone here on that case?  Okay.9

We do have a letter in the file requesting a10

postponement and Office of Planning is in11

support of this as well, I believe.  So I12

think what -- and there is no opposition.  So13

if the Board wants to rule that consensus to14

postpone or we can do a motion.  Consensus,15

okay.16

Mr. Moy, can we look for another17

date to postpone this case to?  I think it's18

a consensus of the Board, is it not, to19

postpone?  Yes.20

MR. MOY:  Madam Chair, I believe21

the request for a postponement was for at22
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least 60 days, so if my math is correct, that1

puts us for the recess until September or2

October.  The Board would note in both months3

in the fall, September and October, we have4

appeal cases in the afternoon that tend to5

take the bulk of the Board's time.6

So there is always that option of7

sliding this in the afternoon with one of the8

appeals or including it in the morning with9

making it a -- typically, we have three cases10

in the morning, so this would be a fourth case11

in the morning.  I would suggest for the Board12

that with that guideline that we look at a13

date on or after September 18th.14

CHAIRPERSON MILLER:  Mr. Moy, let15

me ask you this.  Do you think we ought to16

take a look at this now or just hold off on17

this and have our hearings in the morning and18

then the preferred date?19

MR. MOY:  Well, I was going to20

suggest that, too, because none of the parties21

in this case -- they were aware to be here at22
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9:30.1

CHAIRPERSON MILLER:  Right.2

MR. MOY:  And they could excise on3

when they would be available.4

CHAIRPERSON MILLER:  Right.  I5

think that's a good idea.  Right.  I was6

expecting to have a quick exchange as to how7

much time they needed, etcetera, and look at8

it.  So why don't we do that instead of9

holding up the other cases, we will come back10

to this one for the date.11

Okay.  Ms. Bailey, then, at this12

time, would you like to -- would everybody who13

intends to testify this morning, please, stand14

and Ms. Bailey will swear you in.15

MS. BAILEY:  Would you, please,16

raise your right hand?17

(Whereupon, the witnesses were18

sworn.)19

MS. BAILEY:  Thank you.20

CHAIRPERSON MILLER:  Thank you.21

And then, would you like to call the first22
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case, please?1

MS. BAILEY:  Application No. 176222

of Manna, Inc., pursuant to 11 DCMR 3104.1,3

for a special exception for a third story4

addition to an existing row dwelling under5

section 223, not meeting the rear yard6

requirements, that's section 404, and the7

nonconforming structure provisions, subsection8

2001.3.  The property is Zoned R-4 and it is9

located at 3229 11th Street, N.W., Square10

2845, Lot 31.11

CHAIRPERSON MILLER:  Thank you.12

Good morning.  Would you introduce yourselves13

for the record, please?14

MR. BENAVENTE:  Good morning.  My15

name is Pablo Benavente.16

MR. HUFF:  My name is Carl Huff.17

CHAIRPERSON MILLER:  Could you18

give your home address as well?19

MR. BENAVENTE:  I'm sorry.  At20

1340 Fairmont.  My personal address?  Yes.21

1340 Fairmont Street, N.W., Unit No. 22.22
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MR. HUFF:  I live at 3210 Banneker1

Drive, N.E., Washington.2

CHAIRPERSON MILLER:  I'm sorry.  I3

missed your name.4

MR. HUFF:  Carl Huff, H-U-F-F.5

CHAIRPERSON MILLER:  Okay.  And6

you are here for a special exception and it's7

a pretty thorough application.  I just want to8

clarify what you have is a nonconforming9

structure presently.  Is that correct?10

MR. BENAVENTE:  Yes.11

CHAIRPERSON MILLER:  And Office of12

Planning identified ways in which it's13

currently nonconforming and I just want to14

confirm that that's the case.  It's under 40115

lot dimension.16

MR. BENAVENTE:  Lot occupancy.17

CHAIRPERSON MILLER:  Lot18

occupancy, I know.19

MR. BENAVENTE:  Um-hum.20

CHAIRPERSON MILLER:  Rear yard, is21

that correct?22
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MR. BENAVENTE:  Um, yes.1

CHAIRPERSON MILLER:  I can confirm2

this with --3

MR. BENAVENTE:  Yeah.4

CHAIRPERSON MILLER:  Yes, okay.5

MR. BENAVENTE:  Um-hum.6

CHAIRPERSON MILLER:  And is it7

nonconforming in width and area as well?8

MR. BENAVENTE:  Um-hum.9

CHAIRPERSON MILLER:  Well, Office10

of Planning, do you have a copy of their11

report?12

MR. BENAVENTE:  Yes, I do.13

CHAIRPERSON MILLER:  Okay.  They14

have a chart on page 2 of their report.15

MR. BENAVENTE:  Okay, yes.16

CHAIRPERSON MILLER:  Okay.  And17

the first section they identify is 401 lot18

area.19

MR. BENAVENTE:  Yes.20

CHAIRPERSON MILLER:  And there is21

a deviation there.  I just can check with22
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Office of Planning if you're not sure.1

MR. BENAVENTE:  Um-hum.2

CHAIRPERSON MILLER:  I can check3

with them.4

MR. BENAVENTE:  Okay.  5

CHAIRPERSON MILLER:  In any event,6

it appears that because you have this7

nonconforming structure, that you are8

qualified to come under 2000 -- qualified to9

come for 223.  Is there anything you want to10

address further that's not in your papers?11

For instance, why your addition would not12

cause any adverse impact on your neighbors,13

something like that?14

MR. BENAVENTE:  Sure.15

CHAIRPERSON MILLER:  Okay.  You16

will have to be on a mike, just so the Court17

Reporter can pick you up.18

MR. BENAVENTE:  I see.19

CHAIRPERSON MILLER:  Okay.  20

MR. BENAVENTE:  These represent21

the neighbor's walls, the neighbor building22
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walls.  And as you can see, this is let's say1

the existing condition where we have half of2

the third story built and then we have a roof,3

which is covering the second story.  What we4

want to do is to create an addition to the5

existing third story and make it go to the6

rear wall, not beyond the rear, just to the7

rear wall.8

And since we are between these two9

walls of the neighbor buildings, we are not10

going to create any obstruction to the view.11

We are not going to create any obstruction to12

air, to light.  And what we are planning to13

build in this back portion of the third floor,14

it's a bedroom, so we are not going to create15

any noise except for some people who snores16

really loud.  And that's basically it.  That's17

what we --18

CHAIRPERSON MILLER:  And your19

neighbor's walls, do they have windows or20

anything that you will be blocking by the21

extension?22
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MR. BENAVENTE:  No.  No, they --1

no.  This is the section of the building and2

we are, basically, going against two existing3

walls that are not -- don't have any windows4

facing our lot at all.5

CHAIRPERSON MILLER:  Are you going6

to be connecting to those walls or you're just7

going to be between those walls?8

MR. BENAVENTE:  In between.9

CHAIRPERSON MILLER:  In between.10

Okay.  And how about in the rear, what's11

behind you?  Will the addition to affecting12

anything behind the addition?13

MR. BENAVENTE:  No.  Behind the14

addition, it's basically the rear yard of the15

property.16

CHAIRPERSON MILLER:  And what's17

behind the rear yard of the property?18

MR. BENAVENTE:  There is -- let me19

show you.  This is the rear yard and what we20

have, basically, it's another building,21

another unit here and their back yard.22
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CHAIRPERSON MILLER:  Okay.  Any1

questions from Board Members?  Okay.  Thank2

you.  Anything else you want to add?3

MR. BENAVENTE:  No, not really.4

CHAIRPERSON MILLER:  Okay.  Thank5

you.  Then we will turn to the Office of6

Planning.7

MS. THOMAS:  Good morning, Madam8

Chairman, Members of the Board.  The Office of9

Planning supports this application.  I would10

just like to make one correction in our11

report.  It's an addition is 300 square feet12

instead of 450 square feet.  And we will stand13

on the record.14

CHAIRPERSON MILLER:  Can I ask you15

just for clarification, those areas in which16

the current building is nonconforming, is it17

nonconforming with respect to lot dimension?18

MS. THOMAS:  Yes, it is.19

CHAIRPERSON MILLER:  Okay.  And20

lot occupancy?21

MS. THOMAS:  And lot occupancy.22
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CHAIRPERSON MILLER:  And rear1

yard?2

MS. THOMAS:  Um-hum.3

CHAIRPERSON MILLER:  Okay.  Fine.4

MS. THOMAS:  That's correct.5

CHAIRPERSON MILLER:  I just want6

to follow-up also with you with respect to the7

backyard, the addition goes out towards the8

rear yard.  It looked from the graphics that9

there was a great distance between the end of10

the addition and the property behind it.  Can11

you address that?  So that there wouldn't be12

an impact on light and air to the rear.13

MS. THOMAS:  Yes, there wouldn't14

be any type of impact on light and air to any15

neighboring or abutting property.  The16

distance -- the rear yard has a distance of17

about 15 feet plus the abutting neighbor's18

rear yard, so from house line to house line it19

should be somewhere roughly about 30 feet.20

CHAIRPERSON MILLER:  Yes, okay.21

MS. THOMAS:  30 feet.22
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CHAIRPERSON MILLER:  Sorry, have1

you heard anything from the -- is the ANC in2

this case here?  Okay.  They're not here.3

MR. BENAVENTE:  Can I, please?4

I'm sorry.5

CHAIRPERSON MILLER:  I will turn6

to you after Office of Planning.7

MR. BENAVENTE:  I'm sorry.8

MS. THOMAS:  Yes, the -- I was9

told that the ANC would meet on June 13th.10

CHAIRPERSON MILLER:  Which is11

after our hearing.12

MS. THOMAS:  Yes, after the13

hearing, yes, but I haven't heard any comments14

from the Ward planner to any negative effect.15

CHAIRPERSON MILLER:  Okay.  16

MS. THOMAS:  Or any neighborhood17

concerns.18

CHAIRPERSON MILLER:  You haven't19

heard any opposition?20

MS. THOMAS:  Opposition, yes.21

CHAIRPERSON MILLER:  And you don't22
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know why they didn't have this on an earlier1

agenda?2

MS. THOMAS:  I believe the3

applicant didn't probably get it to them4

before.5

CHAIRPERSON MILLER:  Oh, okay.6

The plans?7

MS. THOMAS:  Yes.8

CHAIRPERSON MILLER:  Okay.  Okay.9

MS. THOMAS:  All right.10

CHAIRPERSON MILLER:  And why don't11

we just turn to the applicant for a minute,12

because you seem to have something to say on13

this.  Okay.  14

MR. BENAVENTE:  Yes, I got in15

contact with Mr. Samuel Johnson, who is the16

Commissioner, and unfortunately he is on17

vacation and he -- I talked to him and he18

said, he told me that he didn't think it was19

necessary for us to go to the ANC hearing and20

that he -- since he was on vacation, he was21

going to try to send a letter, but it looks22
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like he was a little busy with family from out1

of town, I think.2

I even contacted him yesterday and3

he was at the airport and he couldn't, it4

looks like.  But he told me that he visit the5

site and he understand what we were doing.  I6

even send him a copy of what we submitted, the7

document we submitted as special exception and8

he said he didn't have any problem with it.9

CHAIRPERSON MILLER:  Well, I would10

note also that there isn't a request for11

either a postponement of our hearing or12

decision for the ANC to weigh in.  So I think13

if they were interested, they would do that.14

So I just wanted to see if we needed to wait15

for anything, but I don't see that, at this16

point.17

Do my Board Members have any other18

questions for Office of Planning?  Okay.  It's19

an excellent report.  Thank you very much.20

MS. THOMAS:  Thank you.21

CHAIRPERSON MILLER:  And you do22
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have a copy of the Office of Planning's1

report?2

MR. BENAVENTE:  Yes, I do.3

CHAIRPERSON MILLER:  And do you4

have any questions for the Office of Planning?5

MR. BENAVENTE:  Yes.  It's just a6

little note.  The way they have it here, they7

say an addition to the second floor exterior8

rear wall and I think it should say an9

addition to the third floor.  And that's where10

they talk about the application, and then in11

the back when they talk about the project12

description, they said the proposal would13

extend the half story on the second level.14

And it should say the proposal will extend the15

half story on the third level.  And that's it.16

CHAIRPERSON MILLER:  Yes, thank17

you.18

MR. BENAVENTE:  Um-hum.19

CHAIRPERSON MILLER:  Thank you.20

Okay.  And the ANC is not here.  Is there21

anyone here who would like to testify in22
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support of this application or in opposition?1

Okay.  Not hearing from anyone, I would note2

that we do have one letter in the record.3

It's Exhibit No. 23.  It's from Willy Silas on4

Lamont Street who opposes the request.  I'm5

just going to pull out a little bit.6

"I strongly oppose any zoning7

adjustment if this request is, in fact, to8

create a multi-unit dwelling, more than two9

units."  And then he says "I do not believe10

that the area can support additional11

vehicles."  My understanding of this12

application it's not for a multi-unit13

dwelling.14

MR. BENAVENTE:  No, it's not.15

CHAIRPERSON MILLER:  It's just for16

a flat.17

MR. BENAVENTE:  Um-hum.18

CHAIRPERSON MILLER:  So I think19

that addresses it.  And also, no additional20

parking is required from what I understand for21

this addition.  So I think that addresses his22
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concerns, but in any event, they are noted.1

Okay.  Any other questions from the Board?2

At this point then, if you have3

any final closing remarks, you can make them.4

MR. BENAVENTE:  No, I don't.  I5

think I explained what I needed to explain.6

Thank you.7

CHAIRPERSON MILLER:  Okay.  8

MR. BENAVENTE:  Um-hum.9

CHAIRPERSON MILLER:  Then I would10

suggest to the Board that we could go forward11

and deliberate on this case, at this time.12

And I would move to grant Application No.13

17622 of Manna, Inc., pursuant to 11 DCMR14

section 3104.1, for a special exception for a15

third story addition to an existing row16

dwelling under section 223, and I would ask17

for a second.18

COMMISSIONER HOOD:  Second.19

CHAIRPERSON MILLER:  Okay.  Just20

going through this briefly, I think that the21

applicant and Office of Planning has addressed22
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this very comprehensively, but in general1

223.1 says that "An addition to a one-family2

dwelling or flat in those residence districts3

where a flat is permitted, that does not4

comply with all the requirements of sections5

401, 403, 404, 405, 406 and 2001.3, shall be6

permitted as a special exception, if approved7

by the Board of Zoning Adjustment under 3104,8

subject to the provisions of this section."9

And I was just clarifying with10

Office of Planning and the applicant which11

provisions this application was out of12

conformance with and that is 401, 403 and 40413

and it also then qualifies under 2001.3 as14

nonconforming in these areas.15

It is eligible for 223 relief,16

because the lot occupancy, including the17

addition, comes under 70 percent.  I believe18

it comes in that 69 percent and 223.3 allows19

that increase in lot occupancy in an R-420

District, which this is in.21

In general, we also look at then22
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whether there are adverse impacts to light and1

air for neighboring properties.  And the2

applicant did a good job in showing how it3

would not have that impact on neighboring4

properties and that the ones to the side5

already have walls without windows.  And so6

their privacy and light and air would not be7

affected.8

And also, Office of Planning9

addressed in the back there is more than10

adequate distance between the homes, as11

allowed under the regulations, I believe it12

was 30 feet.  So in general, I think that this13

meets the test.  Any other comments by Board14

Members?15

COMMISSIONER HOOD:  Since I16

seconded, Madam Chair, yes, I would agree that17

this is achievable.  It does not adversely18

affect any light and air and I think all the19

provisions of section 223 have been satisfied.20

And also I wanted, while I have the floor, to21

say that the Office of Planning report, I22
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think, was very well done.1

CHAIRPERSON MILLER:  Thank you.2

Anything else?  Okay.  Then I think this is3

ready for a vote.4

All those in favor say aye.5

ALL:  Aye.6

CHAIRPERSON MILLER:  All those7

opposed?  All those abstaining?  Would you8

call the vote, Ms. Bailey, please?9

MS. BAILEY:  The Board has voted10

5-0-0 to grant the application.  The motion11

was made by Mrs. Miller, seconded by Mr. Hood,12

Mr. Mann, Mr. Etherly and Mr. Loud support the13

motion.14

CHAIRPERSON MILLER:  Thank you.15

And I would also suggest that as there is no16

opposing party in this case that a summary17

order be issued in this case and that we waive18

the requirements for findings of fact and19

conclusions of law.  Is that the consensus of20

the Board?  That's the consensus.  Thank you21

very much.22
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MR. BENAVENTE:  Thank you.1

CHAIRPERSON MILLER:  Ms. Bailey,2

would you call the next case whenever you're3

ready, please?4

MS. BAILEY:  Absolutely and that's5

Application No. 17618 of Sylvia Kotz Realty6

Revocable Trust, pursuant to 11 DCMR 3104.1,7

for a special exception to permit a surface8

parking lot under section 213.  The property9

is located in the Dupont Circle R-5-B District10

at premises 1629 Corcoran Street, N.W., Square11

179, Lot 71.12

And, Madam Chair, I just wanted to13

bring to your attention that just prior to the14

start of the hearing, I was handed a document15

that is in opposition to this case and I'll16

pass it out at this time.17

CHAIRPERSON MILLER:  Thank you18

very much.  And also, is the ANC here?  Okay.19

I was going to say they should get a copy,20

too, if they are here.  Would you just21

introduce yourselves for the record and then22
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one of my Board Members wants to make a1

preliminary statement.2

MR. HUGHES:  Good morning, Madam3

Chair.  For the record, my name is Dennis4

Hughes with the Law Firm of Holland & Knight,5

LLP.  With me this morning is Mr. Terry6

Wingfield representing McDonald's USA, LLC and7

Mr. Aaron Bodenschatz of Bohler Engineering to8

discuss any issues related to the site plan.9

Also in the audience we have other10

representatives of McDonald's and the11

franchise operator of the McDonald's on -- at12

1619 17th Street, if the Board has any13

questions.  And should I stop now?14

CHAIRPERSON MILLER:  Yes, then we15

will pick up with you after Mr. Etherly has a16

chance to say something.17

BOARD MEMBER ETHERLY:  Thank you18

very much, Madam Chair.  I would like to just19

disclose for the record that in my capacity as20

an employee with Coca-Cola Enterprises, we are21

in a contractual relationship with McDonald's22
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and a number of different entities.  I am not,1

in terms of my daily work, involved in the2

contractual relationships or discussions on a3

regular basis with McDonald's, but I wanted to4

make that disclosure for the record.5

I think I can still continue to6

serve and sit impartially on this case and7

deal with the issues.  I should also note in8

the course of this disclosure that I have had9

no exposure whatsoever to this particular10

McDonald's location or have had any11

discussions or, in the course of my daily12

work, any involvement in the operations or13

contractual relationships that may exist with14

this particular franchise operator.15

But again, I wanted to make that16

disclosure for the record and give any of our17

parties or any participants or even any18

members of the general community an19

opportunity to express any concerns about my20

continued participation on the case, Madam21

Chair, and I would be open to any questions22
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that my Board Members may have regarding this1

disclosure.2

CHAIRPERSON MILLER:  Any questions3

from Board Members?  How about the parties?4

Do the parties have any concerns?  Okay.  5

MR. HUGHES:  No, Madam Chair.6

CHAIRPERSON MILLER:  Not hearing7

any, I don't see any conflict of interest or8

bias that would come into play in your9

participating in this case, so okay.  I10

believe we can then go forward.11

Mr. Hughes, are you representing12

McDonald's or are you representing Sylvia Kotz13

Realty Revocable Trust?14

MR. HUGHES:  Madam Chair, I'm15

representing McDonald's.  McDonald's holds the16

lease to the property at 1629 Corcoran Street17

and they also leased the adjacent property,18

which is occupied by McDonald's and has been19

for the past 40 years.  The property, the20

Corcoran Street property is owned by the21

Sylvia Kotz Realty Revocable Trust and22
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McDonald's has a lease for that property and1

we also have authorization from the trust to2

act on behalf of the trust.3

CHAIRPERSON MILLER:  Is --4

MR. HUGHES:  Pursuant or5

consistent with section 3107 of the6

regulations.7

CHAIRPERSON MILLER:  Okay.  That's8

what we didn't see in our file.  Is that in9

our file?10

MR. HUGHES:  It was filed with our11

original application materials.  Madam Chair,12

it's Exhibit B to our application.  It's a13

letter from Diane Esther Kotz authorizing my14

firm to proceed with an application to the15

BZA.16

CHAIRPERSON MILLER:  Okay.  I17

still don't see it.  What I have, I'll tell18

you what I have and I'm sure there is19

something else that you want to point me to,20

but I have Exhibit 7, which is under the21

letterhead of the Sylvia Kotz Realty Revocable22
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Trust authorizing Holland & Knight to1

represent them in this case.2

Is there a letter of authorization3

that goes to McDonald's representing the4

owner's interest in this case?5

MR. HUGHES:  No, Madam Chair.6

There is a lease for the property and I have7

a representative of McDonald's who can speak8

to his authorization from the property owner,9

but I don't have a letter directing from the10

trust to McDonald's and then McDonald's to us.11

I could supplement the record with that, if12

needed.13

CHAIRPERSON MILLER:  Okay.  I14

think you would need to.15

MR. HUGHES:  Okay.  16

CHAIRPERSON MILLER:  I don't think17

we have to not go forward, but the way our18

regulations read, they go to the owner of the19

property and the owner can authorize someone20

else to represent their interests, but we21

don't have that link in our records now.22
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MR. HUGHES:  Okay.  1

CHAIRPERSON MILLER:  So okay, you2

will be supplying that?3

MR. HUGHES:  I would be pleased4

to.5

CHAIRPERSON MILLER:  Okay.  Can I6

just ask you, just for curiosity, how long is7

this lease agreement for?8

MR. HUGHES:  The lease, I believe,9

runs through 2010 with an option for10

McDonald's to extend at least 10 years to11

2020.12

CHAIRPERSON MILLER:  Okay.  Thank13

you.  Then I'll turn it to you to proceed with14

your case.15

MR. HUGHES:  Okay.  Thank you,16

Madam Chair.  We appear before you this17

morning to request special exception approval18

pursuant to sections 3104 and 213 of the19

Zoning Regulations to allow the use of the20

1629 Corcoran Street property as a parking lot21

for customers and employees of the adjacent22
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McDonald's restaurant at the corner of 17th1

and Corcoran Streets.  That's immediately2

across a 10 foot wide public alley from the3

Corcoran Street property.4

This alley serves as a Zoning5

District boundary line with the McDonald's6

building and other 17th Street fronting7

buildings in the DC/C-2-B Zone and this8

particular Corcoran Street property in the9

DC/R-5-B Zone.10

And section 213 allows parking11

lots by special exception in an R-1 Zone and12

by extension, where are the other sections,13

302, 322, 332 and 352 bring us up to the R-5-B14

District.15

Before proceeding any further, I16

would like to confirm that the Board has17

received certain items into the record,18

including the applicant's statement in support19

which details our compliance with the Zoning20

Regulations, sections 213, Chapter 23 and21

section 3104.  I would also like to confirm22
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receipt of the Department of Transportation's1

report and recommendation that has no2

objections to the application.3

And finally, I note that Mr. Woods4

of the Office of Planning is here.  I would5

like to confirm that the Board has received a6

copy of the Office of Planning's7

recommendation in support.  And also a letter8

from ANC-2B indicating unanimous support for9

the application and attaching a usage10

agreement that has been entered into between11

ANC-2B and McDonald's regarding the use12

maintenance, security and traffic in the13

parking lot and landscaping as well.14

And I take direction from the15

Chair as to how you would like us to proceed.16

I do have Mr. Wingfield here to answer any17

questions on behalf of McDonald's.  Mr.18

Bodenschatz can answer any questions related19

to the proposed improvements to the parking20

lot and we have representatives of the21

franchise operator as well that can speak to22
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any issues regarding security maintenance,1

etcetera, on the day-to-day basis.2

And also, I would like to, I've3

kind of done this out of order, request that4

the Board -- since there is no representative5

of ANC-2B here, that the Board give the ANC's6

report the great weight it is entitled in7

support.8

CHAIRPERSON MILLER:  Okay.  Well,9

let me just back up a little bit.  Did you10

want confirmation of four documents?  That's11

what I understood.12

MR. HUGHES:  Yes, ma'am.13

CHAIRPERSON MILLER:  Okay.  Yes, I14

have them in my file.  They are in.  A15

preliminary statement of compliance with16

burden of proof is Exhibit No. 5.  DDOT's17

report dated May 29, 2007 is Exhibit No. 28.18

The OP report is Exhibit No. 29.  And the19

report of the ANC is Exhibit No. 26.  And just20

jumping to that, it does appear to meet all21

the requirements for great weight and we will22
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be giving this report great weight.  And we1

may have some questions regarding it.2

MR. HUGHES:  Certainly.3

CHAIRPERSON MILLER:  We will be4

addressing the issues raised in their report.5

MR. HUGHES:  Sure.6

CHAIRPERSON MILLER:  Okay.  Okay.7

I think this is a fairly straightforward case,8

so maybe we should go to questions.  I mean,9

I have just one logistical question to begin10

with.  I think when you were going through how11

you were meeting the requirements, the12

applicant said something like that they meet13

the lighting requirements or the lighting will14

go down or whatever.  And I would like a15

further explanation of the lighting in the16

parking lot, how it meets that requirement.17

MR. HUGHES:  Okay.  18

CHAIRPERSON MILLER:  I'm jumping,19

but --20

MR. HUGHES:  And that requirement21

is 2303.1E, which says "Any lighting used to22
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eliminate a parking lot or its accessory1

buildings shall be arranged so that all direct2

rays of the lighting are confined to the3

surface of the parking lot."4

CHAIRPERSON MILLER:  Correct.  Is5

this changing from how it has been in the past6

or is it improving, is it the same?7

MR. HUGHES:  My understanding is8

that that particular portion will remain the9

same.  There were some issues raised in the10

past regarding lighting that glared into11

adjoining neighbors' properties and that has12

been addressed and focused on the parking lot.13

The mounting of at least one, is it one or14

more, of the lamps is on the McDonald's15

building, which is across the alley, but it's16

directed to the parking lot.  And then I17

believe there is a light on -- is there a18

light on it?  No.19

CHAIRPERSON MILLER:  Maybe --20

MR. HUGHES:  So it's an unchanged21

condition.22
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CHAIRPERSON MILLER:  It was1

already changed in response to that glare?2

MR. HUGHES:  That's correct.3

CHAIRPERSON MILLER:  Okay.  4

MR. HUGHES:  It does not shine on5

adjoining properties, other than the parking6

lot.7

CHAIRPERSON MILLER:  Can you tell8

us a little bit about the history of its use9

for 40 years?  I mean, it sounds like -- or10

the record, I guess, reflects that it was11

given a special exception originally, but that12

was never renewed and it expired and it has13

been operating for 40 years now?14

MR. HUGHES:  That's correct.15

CHAIRPERSON MILLER:  And now you16

are before us to come into compliance?  Is17

that correct?18

MR. HUGHES:  That's correct.19

There were Certificates of Occupancy that20

included the parking lot that we have been21

able to locate up until the late '80s when a22
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new franchise operator -- there was a change1

in the owner or the operator of the property2

and, at some point, from what we have3

researched in, I think, 1989, that particular4

lot fell off the Certificate of Occupancy and5

I don't know why.  But there has not been a6

return to the Board since 19 -- the original7

approval in 1967, that's correct.8

CHAIRPERSON MILLER:  So has it9

gone through different users?10

MR. HUGHES:  Yes.11

CHAIRPERSON MILLER:  How long has12

McDonald's been using it?13

MR. HUGHES:  McDonald's has been14

using it since 1969, I believe.15

CHAIRPERSON MILLER:  Okay.16

MR. HUGHES:  It has just been that17

Certificates of Occupancy have changed18

depending on whether it is Golden Arch Realty19

or McDonald's, whatever entity or the20

particular franchise operators, that has been21

the history of the site.22
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CHAIRPERSON MILLER:  So since 19691

it has been the same user and the same owner?2

MR. HUGHES:  It has been the -- in3

terms of McDonald's, yes.4

CHAIRPERSON MILLER:  McDonald's is5

the user.  Has the owner been the same though6

as well?7

MR. HUGHES:  It's has been --8

there has been a change from Jack Kotz to9

Sylvia, Jack and Sylvia Kotz to the Kotz10

Trust, but, essentially, yes.11

CHAIRPERSON MILLER:  The same12

family?13

MR. HUGHES:  Yes, yes.14

CHAIRPERSON MILLER:  Okay.  Do15

other Board Members have questions?16

BOARD MEMBER MANN:  Yes.17

COMMISSIONER HOOD:  Okay.  Go18

ahead, Mr. Mann.19

CHAIRPERSON MILLER:  Mr. Mann?20

BOARD MEMBER MANN:  Yes, I have a21

question regarding the memorandum from the22
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Department of Transportation.  A couple of1

things.  I was wondering if you wanted to2

comment on their suggested improvement to3

place a no left turn sign in the alley to4

direct traffic to the right-of-way from5

pedestrian-heavy 17th Street. I had two6

questions.7

First of all, just regarding the8

suggestion in general, and then your9

understanding regarding the applicant's10

responsibility to place a sign versus DDOT's11

responsibility to place a sign.12

MR. HUGHES:  We don't necessary13

oppose the left turn.  We don't think it's14

necessary.  And as you say, it's not -- we15

don't believe it's the applicant's ability or16

right or responsibility to place the sign,17

since I understand that the sign would be18

located, it would have to be, I think, on19

another property or another portion of the20

alley, so that it would not be -- it could not21

be located on the parking lot, as I see it.22
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BOARD MEMBER MANN:  And although1

you're not opposed to it, you don't think that2

it's a necessity to prohibit left turn, sir?3

MR. HUGHES:  No, we don't think4

that the casual use of the parking lot creates5

a traffic condition, but again we'll defer to6

the Department of Transportation expert's --7

BOARD MEMBER MANN:  Okay.  Thank8

you.9

MR. HUGHES:  -- testimony.10

CHAIRPERSON MILLER:  Mr. Hood, do11

you have some questions?12

COMMISSIONER HOOD:  Actually, it13

was my line of questions.  I guess we'll just14

look into that a little more.15

MR. HUGHES:  We certainly don't16

object to the condition.  It's just we don't17

know what role we would play in it.18

COMMISSIONER HOOD:  And that was19

my question.  I wanted to know what your role20

was or who you thought was responsible, but21

you have answered that.  Thank you.22
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CHAIRPERSON MILLER:  Have there1

been any problems in the past with respect to2

the use of this parking lot that McDonald's3

has worked out or the owner has worked out4

with the community prior to the bringing of5

this application?6

MR. HUGHES:  Prior to the bringing7

of the application?8

CHAIRPERSON MILLER:  Um-hum.  I9

mean, it was operating for 40 years and I10

think there is a distinction between what11

happened then and then sometimes when an12

application is filed, everybody focuses on the13

property and --14

MR. HUGHES:  Sure.15

CHAIRPERSON MILLER:  -- things of16

improvements or whatever.  But I'm just17

wondering it has got a history here.  Is there18

-- were there problems?19

MR. HUGHES:  Yes, yes.  I'm --20

it's my understanding that there were21

problems.  Certain of them have been addressed22
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to greater and lesser satisfaction to the1

neighbors.  There have been issues regarding--2

I'm not -- you kind of have to look at this in3

more totality.4

There have been complaints against5

McDonald's use loading, delivery, things of6

that nature and there have been some7

complaints about the trash/refuse going.8

Patrons or whoever dropping trash along9

Corcoran Street as they leave the restaurant10

and certainly I can have others speak to the11

history of it.  But in answer to your12

question, there have been questions there that13

have been addressed.  Obviously, not to the14

extent that we are addressing them now.15

CHAIRPERSON MILLER:  So to your16

knowledge, now, they are being fully addressed17

and they have been with the community?18

MR. HUGHES:  We have -- since my19

firm has been become involved, every issue20

that has been raised, whether it be by the ANC21

or members of the immediate neighborhood that22



49

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

we have spoken with, we have sought to address1

those adequately.2

CHAIRPERSON MILLER:  How about3

what's happening with the landscaping?4

MR. HUGHES:  On the parking lot,5

the landscaping, there was no requirement for6

landscaping when the application or the7

parking lot was last reviewed by the Board in8

the '60s.  There is now.  It's 5 percent.  The9

applicant is proposing 20 percent to be10

landscaped.11

CHAIRPERSON MILLER:  Do you have a12

landscaping plan now?  Is that all set?13

MR. HUGHES:  It's included on the14

site plan.15

CHAIRPERSON MILLER:  Oh, okay.16

MR. HUGHES:  It's all17

consolidated.  There is --18

CHAIRPERSON MILLER:  So that's all19

set?20

MR. HUGHES:  Yes, ma'am.21

CHAIRPERSON MILLER:  And was that22
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done in cooperation with the community?1

MR. HUGHES:  Yes.2

CHAIRPERSON MILLER:  And Office of3

Planning?4

MR. HUGHES:  Yes.5

CHAIRPERSON MILLER:  Okay.  Great.6

And with respect to the use agreement, that's7

already signed and in effect?  Is that right?8

MR. HUGHES:  That's correct.9

CHAIRPERSON MILLER:  And how is it10

enforceable?11

MR. HUGHES:  It's enforceable in a12

couple of ways.  It is -- pardon me just a13

second while I get a copy of it, in the first14

order, those items -- there are a number of15

items in the agreement that are directly16

related to the regulations that we're here17

before you to discuss this morning.  And all18

of those issues would be -- we would have19

absolutely no objection to them being included20

as conditions to any approval this Board would21

give us and, thus, it would be indirectly22
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enforceable through the BZA Order.1

But independent of those, there2

are certain items --3

CHAIRPERSON MILLER:  But why don't4

we look at that.  The usage agreement is5

attached to the ANC report.6

MR. HUGHES:  The ANC report,7

correct.8

CHAIRPERSON MILLER:  So let's look9

at it specifically.  Which ones are you now10

addressing?11

MR. HUGHES:  Okay.  Do you want me12

to run through it?13

CHAIRPERSON MILLER:  I think that14

would be a good idea, yes.15

MR. HUGHES:  Okay.  In paragraph16

2, the use restrictions.  Obviously, 2A limits17

the approval to the plans that the Board18

approves, which -- so what the Board approves,19

if this were the plan that the Board would20

approve, this is what would be built.21

B confirms that the spaces will22
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meet the dimensional requirements of the1

regulations.2

C provides that it will be3

designed and striped so that there will be no4

projection over any lot or building line.5

That's also a provision of the regulations.6

CHAIRPERSON MILLER:  Okay.  Let me7

just --8

MR. HUGHES:  Am i going too9

slowly?10

CHAIRPERSON MILLER:  No, no, no,11

let me just stop there, because those two are12

in a similar category.  They are both required13

by our regulations, correct?14

MR. HUGHES:  Yes.15

CHAIRPERSON MILLER:  So when we16

are looking at conditions separate from your17

use agreement to add on to the order, we add18

conditions for the purpose of mitigating19

adverse impacts, potential adverse impacts.20

Do you think that it's necessary to cite that21

you are going to comply with the regulations?22
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Basically, you are obligated to do1

this whether or not we make it a condition or2

not.  Isn't that correct?  It's a regulation.3

MR. HUGHES:  That's correct.4

These particular provisions.5

CHAIRPERSON MILLER:  Those two B6

and C.7

MR. HUGHES:  Yes.8

CHAIRPERSON MILLER:  Okay.  9

MR. HUGHES:  Okay.  And I10

appreciate where the Chair is going.  This11

was, obviously, intended to a different12

audience, so that the ANC explicitly13

understood that these are the items that were14

going to be done by McDonald's with the new15

lot, so that they knew that -- and it is -- it16

could be more simply put that we're going to17

comply with the Zoning Regulations, but this18

was just to make it explicit.19

CHAIRPERSON MILLER:  That's fine.20

MR. HUGHES:  Okay.  21

CHAIRPERSON MILLER:  And this is22
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your use agreement and it can be however you1

want it to be.2

MR. HUGHES:  Got it, got it, got3

it.4

CHAIRPERSON MILLER:  I just also5

want to make clear that what our standards are6

when we are looking at whether or not to add7

conditions to an order, that they be8

conditions that are necessary to mitigate9

adverse impacts.10

MR. HUGHES:  Oh, absolutely.11

CHAIRPERSON MILLER:  And that --12

MR. HUGHES:  There are certain13

ones that aren't.14

CHAIRPERSON MILLER:  Right.  And15

it's a given that, I'm just saying, you have16

to comply with our regulations.  So,17

therefore, when this Board is considering18

whether or not to include these provisions as19

conditions in our order, we have a different20

standard.  We would say, you know, we don't21

need to add this as a condition, of course,22
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you have to comply.1

MR. HUGHES:  You could certainly2

say that we just have to comply with 2303 or3

what have you.4

CHAIRPERSON MILLER:  And I'm5

saying you have to comply with our regulations6

in general.  We don't necessarily list in our7

order all the regulations you have to comply8

with.9

MR. HUGHES:  Understood.10

CHAIRPERSON MILLER:  Okay.  11

MR. HUGHES:  I understand.12

CHAIRPERSON MILLER:  Good.  All13

right.  Continue.14

MR. HUGHES:  D is that the parking15

lot should be reserved for these exclusive and16

temporary use of the customers/employees.17

That is indirectly a requirement of the18

zoning.  It's part of the 213 test.  213.719

"That the majority of the parking spaces serve20

residential or short-term parking needs of21

retail service and public facility uses in the22
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vicinity."1

There was an issue raised by the2

community as to who is using the lot and this3

is to clarify that this is solely for4

employees and customers.5

CHAIRPERSON MILLER:  Right.  Well,6

I think that goes beyond the regs.7

MR. HUGHES:  Okay.  8

CHAIRPERSON MILLER:  Because you9

are limiting it to McDonald's employees and10

customers, which are regs don't do.11

MR. HUGHES:  Okay.  12

CHAIRPERSON MILLER:  But that does13

lead me to a question.  What happens like14

after hours, like, you know, in the evening?15

What time does McDonald's close?16

MR. HUGHES:  I believe there are17

different hours on the weekdays.18

CHAIRPERSON MILLER:  I mean, is it19

24 hours?20

MR. LIU:  Weekend 24 hours, Sunday21

through Thursday will be open --22
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CHAIRPERSON MILLER:  Wait.  You1

have to -- I'm sorry.  Could you come forward?2

We'll get you on the record.3

MR. HUGHES:  State your name.4

MR. LIU:  My name is Andy Liu.5

MR. HUGHES:  Hit the button.6

MR. LIU:  My name is Andy Liu.  I7

work for McDonald's and I'm the area8

supervisor of that particular McDonald's.  Our9

operation hours from Sunday to Thursday, 6:0010

in the morning until midnight, Friday and11

Saturday, 24 hours.12

CHAIRPERSON MILLER:  So what13

happens when McDonald's is closed with that14

parking lot?  Is it chained?  Is it open?15

MR. LIU:  There's no chains.  It's16

just completely open and the -- most of the17

time there is no parking, nobody is there,18

because we do have surveillance cameras, so19

sometimes when we run the camera, we can see20

there is nobody there at nighttime.21

CHAIRPERSON MILLER:  Okay.  So22
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there is no issue about what happens after1

hours in the 40 years?  Well, at least in the2

time you have been there.3

MR. LIU:  No.4

CHAIRPERSON MILLER:  Okay.  Thank5

you.6

COMMISSIONER HOOD:  Let me just7

ask, is the dumpster located on the parking8

lot?9

MR. LIU:  Yes, sir.10

COMMISSIONER HOOD:  We got some11

pictures which Ms. Bailey had alluded to from12

Mr. Sprowls and I'm not sure if we're going to13

-- I'm sure the Chair is probably going to get14

into this.  But I'm looking at some pictures15

that actually go back to 1996.  And the one in16

-- the picture I'm looking at from 1996 is17

very disturbing.  Have you --18

CHAIRPERSON MILLER:  Mr. Hood, can19

you refer where that is?20

COMMISSIONER HOOD:  Okay.  It's in21

the submittal that Ms. Bailey gave us.  I22
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don't think it has an exhibit number.1

CHAIRPERSON MILLER:  Okay.  2

COMMISSIONER HOOD:  Does it, Ms.3

Bailey?  Does it have an exhibit number yet?4

MS. BAILEY:  I'm sorry, Mr. Hood,5

I didn't hear you.6

COMMISSIONER HOOD:  I was speaking7

in terms of when you spoke about the letter in8

opposition that you just received.9

MS. BAILEY:  Oh, yes, I just10

received that this morning.11

COMMISSIONER HOOD:  Right.12

MS. BAILEY:  So it doesn't have13

one.14

COMMISSIONER HOOD:  It's just15

correspondence we just received and I was16

looking at the pictures of the trash can in17

1996 and we were talking about adverse18

impacts.  I was just looking at 1996.  And I'm19

looking, whoever did this did a good job of20

documentation then.  I don't know if you have21

this in front of you, but is this the way you22
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keep the parking lot?1

MR. LIU:  No, sir.2

COMMISSIONER HOOD:  In 1996 --3

CHAIRPERSON MILLER:  Have you had4

-- excuse me.  Wait.  Have you had a chance to5

look at this?  It's entitled "Opposition to6

Application of Sylvia Kotz Revocable Trust for7

Special Exception."8

COMMISSIONER HOOD:  He has it in9

front of him.10

CHAIRPERSON MILLER:  Do you have11

it in front of you?  Okay.  12

MR. HUGHES:  We just received it a13

few minutes ago.14

CHAIRPERSON MILLER:  Great.  Okay.15

I just wanted to clarify that for the record.16

And you have had an opportunity to review17

this?18

MR. LIU:  Can I get a few minutes?19

CHAIRPERSON MILLER:  Okay.  It's20

going to take a few minutes, so you can21

respond.22
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COMMISSIONER HOOD:  Okay.  We'll1

come back to it.2

CHAIRPERSON MILLER:  Thank you.3

MR. HUGHES:  And, Madam Chair, Mr.4

Hood, there is certainly no debate that the5

condition of the parking lot in the past has6

been problematic.  It is -- we certainly don't7

want to step in the shoes of Mark McGuire8

here, but we're thinking progressively and9

proactively what is going to be done with this10

site, if the Board were to approve it.11

And we have improved dramatically12

the trash enclosure or the trash location on13

the site, moved it away from Corcoran Street,14

enclosed it in a masonry, oriented it such15

that it would be -- the trash would be removed16

on a daily basis down the 17th Street alley.17

That was a concern we had heard from the18

neighbors about garbage trucks on Corcoran19

Street and so forth.20

It would -- all of that condition21

would be removed.  It would be locked and22
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there would be, as I said, a masonry enclosure1

with an opaque gate.  So it's a vastly2

different condition proposed than what had --3

you know, what has been in the past.  And,4

Madam Chair, back to --5

COMMISSIONER HOOD:  Let me just6

say, and I think Mr. Sprowls brings up a good7

point, I've been around a long time and when8

applicants come down in front of the Board of9

Zoning Commission that they will clean up for10

a while.  And I think he cites this in his11

submittal saying "11 years of abuse does not12

equal one month of responsibility."13

MR. HUGHES:  I appreciate that and14

I haven't read that report, as I just received15

it and I had to share my copy, but that's --16

again, it has been more than one month.  They17

are certainly taking strides in the right18

direction.  There have been issues raised in19

the past that have been addressed, both20

regarding the parking on the site and just21

generally McDonald's operation in the22
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neighborhood.1

And I guess going back to what the2

Chair has asked me to do, going through this3

agreement, there are certain things that4

McDonald's has proposed and is pursuing that5

are outside the realm of what this Board wants6

to concern itself with, but there are7

improvements to its relations with the8

neighbor, both regarding beautification of the9

building, again, the garbage, other deliveries10

to the site, changing the way that occurs, the11

size of the trucks that come in, etcetera.12

So the other thing, and this ties13

into the enforcement of the agreement, really14

the most important thing, the ANC, it would be15

the complaining party under this agreement, if16

we didn't leave it live up to the terms, and17

they could pursue with the District revocation18

of the Certificate of Occupancy.19

Practically speaking, and this is20

what we said at the ANC meeting, we understand21

that any approval that this Board would give22
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us would be conditional.  It would have a time1

limit on it.  And this is really, for lack of2

a better word, a probationary approval and3

would come back at whatever time the Board4

sets.5

The ANC thought two years and we6

don't necessarily object to that.  It will7

take us some time to build this condition that8

we are proposing, but that's the real hammer9

here is that if we don't live up to being a10

better neighbor for more than just the one11

month or however long this is in the12

spotlight, then it's never going to be used or13

permitted to be used in the future for this14

parking lot for McDonald's at least.  So15

that's the long and short of it.16

COMMISSIONER HOOD:  But, Mr.17

Hughes, you mentioned something I totally18

disagree with you.  I understand about the19

Chair with the use agreement, but when we talk20

about the special exceptions and we talk about21

adverse impacts and from what I see with these22
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pictures, that is under our jurisdiction and1

there are some things, I would agree with the2

Chair, in this agreement which is not under3

our purview.4

But even before, separate and5

apart from that, we're talking about a special6

exception which looks at adverse impacts.  And7

from what I see here from 1996 and other8

things, there needs to be put something in9

place, because these -- the way this was kept10

or utilized was not necessarily conducive of11

being a good neighbor.  But anyway, that's12

just my two cents worth.13

CHAIRPERSON MILLER:  And my14

understanding is that the ANC has been working15

with the applicant and came up with all these16

conditions in their use agreement, which17

should address what's raised in this18

opposition, but I don't know since I haven't19

really seen the opposition either.  It's just20

been given to us.21

But maybe if we first go through22
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the conditions as we're going through them and1

then we could turn to this opposition letter2

to see whether they have been addressed,3

because the applicant is not denying that4

there were some bad conditions previously, but5

I think that their case is that they are doing6

everything they can to make sure that they are7

rectified and that they don't occur in the8

future.  Is that correct?9

MR. HUGHES:  That's correct.10

CHAIRPERSON MILLER:  Okay.  And11

what I'm trying to figure out also is though12

looking at the use agreement, which ones,13

which provisions are appropriate for our order14

or need to be modified for our order or15

whatever, you know, how we want to use them.16

For instance, okay, we're now up17

to E, if that's okay if we go forward on that.18

COMMISSIONER HOOD:  Yes, that will19

be fine.  I agree with the direction you are20

going, Madam Chair, I just wanted to --21

CHAIRPERSON MILLER:  Okay.  22
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MR. HUGHES:  Madam Chair, as you1

mentioned before, we have taken the provisions2

that are applicable to parking lot approvals3

and specifically spelled most, if not all, of4

those out in the usage agreement and5

supplemented those with issues that were6

raised that we heard in discussions with ANC,7

with members of -- or neighbors that live in8

the square and what we have heard at the ANC9

meeting from folks in opposition and have put10

those items in here and tried to address those11

as best possible.12

Certainly, there are issues13

related to cleaning up Corcoran Street or14

improvements to the front of the McDonald's15

building that don't relate to this property,16

but we're agreeing to do that and have sought17

over the past month or so to enforce those18

provisions, self-police those provisions and19

we'll continue to do so.  But we an go through20

if you like and identify the particular21

provisions that mirror the Zoning Regulations.22
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CHAIRPERSON MILLER:  Well, I would1

just like to go through them.  You know, some2

we can skip over maybe, but --3

MR. HUGHES:  Okay.  4

CHAIRPERSON MILLER:  -- the ANC5

has proposed that we incorporate as many of6

these conditions as we deem appropriate.7

MR. HUGHES:  Sure.8

CHAIRPERSON MILLER:  So the9

exercise that I want to go through is looking10

at them and determining whether or not they11

are appropriate for our order and so that we12

understand them.13

MR. HUGHES:  Fair enough.14

CHAIRPERSON MILLER:  And determine15

under our standards whether they are16

appropriate.  Now, for instance E, maybe you17

could address that one, because that's -- how18

is that related to -- we have jurisdiction19

over the parking lot.  Is this beyond the20

parking lot?21

MR. HUGHES:  Section 2, paragraph22
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2E about the --1

CHAIRPERSON MILLER:  2E.2

MR. HUGHES:  -- garbage hauling3

trucks parking or idling on Corcoran Street?4

CHAIRPERSON MILLER:  Yes.5

MR. HUGHES:  Yes, that's an issue6

that was raised, a concern that was raised and7

it is not related to the parking use of the8

lot.  It's related to idling trucks on the9

street.  Oh, it does say on the 1629 Corcoran10

property.  And that was a concern that this11

was used for the -- essentially, as a de facto12

loading berth for McDonald's and we sought to13

-- that's what we have sought to provide that14

that is not what we are doing here.  That15

would contravene the requirement that no other16

use, other than parking, be on that site.17

So that what we're saying here is18

that there will be no loading or parking,19

idling on the property, which is the parking20

lot, or on the street or up on the curb or21

what have you east of the alley.22
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CHAIRPERSON MILLER:  So with1

respect to the property at issue here, are you2

saying that there is no loading or truck3

parking or idling on the property?4

MR. HUGHES:  On the parking lot,5

yes.6

CHAIRPERSON MILLER:  There is no--7

on the parking lot.  Trucks don't park on that8

parking lot period?  They don't go on the9

parking lot?10

MR. HUGHES:  We're talking about11

delivery trucks?  Are we talking about pickup12

trucks?13

CHAIRPERSON MILLER:  Oh, okay.14

This only goes to garbage trucks.  Am I wrong?15

MR. HUGHES:  No, it goes to --16

CHAIRPERSON MILLER:  What does17

this go to?18

MR. HUGHES:  -- delivery.19

CHAIRPERSON MILLER:  Oh, you're20

right.21

MR. HUGHES:  Such as large22
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delivery trucks.  My understanding is no, it1

doesn't.  What has happened in the past and2

has been a problem is the large delivery3

trucks have -- they only open on -- if you are4

in the truck, they have a door that opens on5

the right.6

Corcoran Street goes the other7

direction, so there was an issue with trucks8

having to configure themselves such that the9

deliveries could be made to the McDonald's10

building and they would either have to go back11

down the one-way street or go, I think, on12

some occasions, I don't know how many in the13

past, they went the wrong way down the14

Corcoran Street.  And that's an issue that is15

outside of the parking lot use, but it's16

something that we have addressed as a result17

of this process.18

And so this is a reference to19

that.  There are other references in the20

agreement, but there will not -- that use will21

not continue.  That also involves the trash22
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removal, which was the trash, the dumpster and1

the recyclable currently sits at the front of2

the lot along Corcoran Street.  My3

understanding is that a front-loading garbage4

truck comes over -- comes down 17th or across5

Corcoran and then onto and across the apron,6

lifts the garbage and then backs out and goes7

on down Corcoran Street.  And the condition we8

proposed would remove that issue.9

CHAIRPERSON MILLER:  Which10

condition?  Right here, E?11

MR. HUGHES:  The condition that we12

proposed for the site plan.13

CHAIRPERSON MILLER:  The site14

plan.15

MR. HUGHES:  It would move --16

right.  It moves the trash enclosure to the17

other side of the lot away from the street and18

orients it toward a different alley, so that19

all garbage removal would occur along that20

alley.  That was something that was raised by21

people in the process.22
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CHAIRPERSON MILLER:  Does it1

remove, the site plan, the issue of idling?2

MR. HUGHES:  The idling, as I3

understood, there were two issues.  Well, the4

idling on the Corcoran property east of the5

alley, it does remove, because again my6

understanding is that those are related to7

idling of garbage trucks.  And so those8

garbage trucks would no longer idle on that9

street, because they wouldn't access the10

garbage from that street.11

CHAIRPERSON MILLER:  Okay.  But12

basically, we're looking at the parking lot.13

MR. HUGHES:  Yes.14

CHAIRPERSON MILLER:  And I'm15

trying to figure out is this a real issue or16

is this not an issue any more, because the17

site plan changes things.18

MR. HUGHES:  I don't believe it's19

an issue that should be -- needs to be a20

condition --21

CHAIRPERSON MILLER:  Right.22
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MR. HUGHES:  -- to this approval,1

because I believe, if the Board approves this2

site plan, it addresses itself.3

CHAIRPERSON MILLER:  That's what4

I'm wondering.  Okay.  Because we need to5

mitigate potential adverse impacts.6

MR. HUGHES:  I understand.7

CHAIRPERSON MILLER:  And really,8

in your view, there isn't, this doesn't exist9

any more because the site plan changes the10

situation.11

MR. HUGHES:  Correct.12

CHAIRPERSON MILLER:  Okay.  13

MR. HUGHES:  That and issues that14

are addressed, that are being addressed by15

McDonald's that don't relate to parking on the16

street, deliveries and so forth, changing17

types of trucks being used.18

And then I'll go on to paragraph19

3, which relates to landscaping.  This is20

consistent with the regulations.  It talks21

about commitment of a minimum of 5 percent.22
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As I have stated here this morning and the1

site plan shows, the applicant is actually2

proposing far more than that, 20 percent, so3

that would control.  I don't know if the Board4

needs to --5

CHAIRPERSON MILLER:  Well, how are6

you going to maintain it in a healthy growing7

condition?  Do you have a maintenance8

contract?  Did the ANC get into that or you9

just -- they are relying on your10

representation that you will maintain it?11

MR. HUGHES:  To date, it has been12

reliance on our representation that we will13

maintain it.14

CHAIRPERSON MILLER:  To date, have15

you -- do you have 5 percent landscaping or no16

landscaping?17

MR. HUGHES:  No landscaping.18

CHAIRPERSON MILLER:  No19

landscaping.20

MR. HUGHES:  Correct.21

CHAIRPERSON MILLER:  So this is22
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all new.1

MR. HUGHES:  That's correct.2

CHAIRPERSON MILLER:  You have a3

landscape plan.  It's incorporated in your4

site plan, correct?5

MR. HUGHES:  Correct.6

CHAIRPERSON MILLER:  To the best7

of your knowledge, do you have any -- does8

McDonald's have any landscaping company in9

mind that it is going to contract with?10

MR. HUGHES:  Just a moment.11

CHAIRPERSON MILLER:  Okay.  You12

can come forward.13

MR. EIDBERGER:  Yes, for the14

record, John Eidberger with McDonald's15

Corporation.  I was just speaking with the16

franchisee and he does have several17

restaurants that he does landscape and he18

would be willing to use the same landscaper19

that he uses at his other restaurants at this20

location.  He has got restaurants, other21

restaurants in D.C. and he has got restaurants22
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in Arlington, Virginia, too, so he would just1

extend them over to install and maintain this2

landscaping.3

CHAIRPERSON MILLER:  And how is4

their history of grounds' maintenance?5

MR. LIU:  Oh, they do excellent.6

CHAIRPERSON MILLER:  Okay.  Thank7

you very much.8

MR. HUGHES:  Madam Chair, perhaps9

Mr. Woods can address this when he speaks and10

represents the Office of Planning's position,11

but the proposal for trees and the ground12

cover we, obviously, take whatever cues, but13

it would be a hardy planting and one that14

requires a minimum of maintenance.15

CHAIRPERSON MILLER:  And you are16

looking to the Office of Planning for17

suggestions on that or not?18

MR. HUGHES:  Certainly.19

CHAIRPERSON MILLER:  On the type20

of trees?  I wasn't sure, because you --21

MR. HUGHES:  We did speak with Mr.22
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Woods about that.1

CHAIRPERSON MILLER:  Okay.  2

MR. HUGHES:  And those were3

directions that we are taking -- cues we're4

taking from him in terms of the more5

appropriate plantings on these landscape6

islands.7

CHAIRPERSON MILLER:  Okay.  8

MR. HUGHES:  Should I continue?9

CHAIRPERSON MILLER:  Yes.  See if10

we can do some of them in groups, but the next11

we get to is trash.  Is that correct?  I have12

4 maintenance.13

MR. HUGHES:  Yes.14

CHAIRPERSON MILLER:  Ensuring that15

it's going to be kept free of refuse and16

debris.17

MR. HUGHES:  Correct.18

CHAIRPERSON MILLER:  How are you19

going to ensure that?20

MR. HUGHES:  It's a commitment21

from the franchise operator.  It will be22
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coordinated through McDonald's.  Any1

complaints that are received, Mr. Wingfield2

has agreed to serve as a liaison with the ANC.3

Any complaints that are received will,4

obviously, be communicated through him to the5

franchise operator who has a commitment with6

McDonald's to undertake these obligations.7

And again, at the end of the day,8

if McDonald's doesn't live up to these9

conditions, then certainly it was made clear10

to us by the ANC and you're making clear to us11

today, that probation is really revoked,12

probationary approval is revoked.13

CHAIRPERSON MILLER:  Okay.  Let me14

just ask you this.  Usually, you know, we're15

dealing with an owner of the property.  Now,16

what if McDonald's just walks, you know, in a17

year, how are we going to be assured that the18

property is going to be kept free of refuse19

and debris?20

MR. HUGHES:  If McDonald's walks?21

CHAIRPERSON MILLER:  Out of its22
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contract.  I mean, they don't own the parking1

lot.  They could terminate the lease, could2

they not?3

MR. HUGHES:  I don't -- well, I4

mean, obviously, they could break the lease.5

In that case, the Certificate of Occupancy6

that this approval would allow would, I7

believe, run to the franchise operator and so8

you are suggesting that if the McDonald's was9

no longer to operate at this site --10

CHAIRPERSON MILLER:  Well, our11

special exception order goes to the owner.  So12

normally, when we are crafting conditions, we13

don't make them go to the tenant per se.  And14

you are kind of suggesting that we do that.15

And my concern is if the tenant broke the16

lease, it's still the owner's property.  No17

one needs to be responsible.18

MR. HUGHES:  The Certificate of19

Occupancy would not run to the owner.20

CHAIRPERSON MILLER:  We're talking21

about this order.22
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MR. HUGHES:  Which is -- which has1

to run to the owner.2

CHAIRPERSON MILLER:  Which runs to3

the owner, right.4

MR. HUGHES:  Okay.  5

CHAIRPERSON MILLER:  So in any6

event, I mean --7

MR. HUGHES:  I'm not sure how that8

would --9

CHAIRPERSON MILLER:  Okay.  I10

mean, in any event, I don't know you may be11

able to add something after this hearing, but12

there are ways that we can craft conditions13

such as that the property shall be kept free14

of refuse and debris, which is, you know,15

fine, that can go to the owner.  But I'm just16

wondering the relationship between what17

McDonald's is doing and the owner's18

responsibility, if that is reflected in any19

way.20

MR. HUGHES:  Okay.  So you're21

saying that the Board's approval would be not22
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directed to McDonald's, but it would -- the1

conditions would be to the property owner?2

CHAIRPERSON MILLER:  Or to the3

property at least.4

MR. HUGHES:  Okay.  5

CHAIRPERSON MILLER:  And the6

property stays with the owner.7

MR. HUGHES:  Right.  So okay.8

CHAIRPERSON MILLER:  So it may be9

just some wordsmithing here.  I don't know.10

But I wanted to throw that out to you to think11

about.  I understand, I think, we're looking12

at the conditions and a lot of them go to13

mitigating adverse impacts.  Yes, that the14

property will be kept free of debris,15

etcetera.  And they are the same concerns, but16

as far as enforcement goes, I just wanted to17

throw that out just for thought.18

MR. HUGHES:  Okay.  19

CHAIRPERSON MILLER:  About how if20

McDonald's is doing this, maybe McDonald's has21

to be answerable somehow to the owner.22
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MR. HUGHES:  Could you repeat1

that?2

CHAIRPERSON MILLER:  I'm just3

talking off the top of my head.4

MR. HUGHES:  Oh, okay.5

CHAIRPERSON MILLER:  But I don't6

have any problem, it looks like, with the7

conditions and what they are intended to8

alleviate.9

MR. HUGHES:  Um-hum.10

CHAIRPERSON MILLER:  You know,11

keeping the property free of debris and trash,12

etcetera.  Our orders and our jurisdiction is13

over the owner of the property.14

MR. HUGHES:  Sure.15

CHAIRPERSON MILLER:  And16

therefore, my concern is if we were to include17

conditions that talked about what McDonald's18

has to do, they may not --19

MR. HUGHES:  So they need to be20

directed to --21

CHAIRPERSON MILLER:  -- stay.22
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MR. HUGHES:  -- just general1

obligations?2

CHAIRPERSON MILLER:  Yes, or if3

McDonald's is somehow answerable to the owner,4

if the owner can make sure that McDonald's5

does this, the owner is the one that is6

responsible under our order.7

MR. HUGHES:  Okay.  Okay.  And if8

in that situation, McDonald's were to walk9

away, then the owner, whoever, subsequently10

who would operate that property would need to11

pursue a Certificate of Occupancy --12

CHAIRPERSON MILLER:  Well, I don't13

know about that.14

MR. HUGHES:  -- which would be15

conditioned upon this approval.16

CHAIRPERSON MILLER:  Well,17

regardless of Certificate of Occupancy, if the18

tenant were to walk, the owner would be19

responsible for fulfilling the conditions that20

are in the order.21

MR. HUGHES:  Okay.   22
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CHAIRPERSON MILLER:  So it's just1

something to think about.  You know, it's a2

little bit different from the use agreement,3

but --4

MR. HUGHES:  Understood.5

CHAIRPERSON MILLER:  Okay.  6

MR. HUGHES:  And if I could just7

on that note, I'm going to supplement the8

record, as we said before with the owner, but9

under 3107, it says that "If the owner is not10

an individual," which here we have a trust,11

"then the owner may be represented by an12

authorized agent who can advise the Board of13

the owner's future plans for the property."14

So what we are talking about is15

McDonald's.  We see McDonald's being able to--16

as the authorized agent for the owner, having17

a lease that's run -- that has been in effect18

for 40 years, has been amended on a number of19

occasion and runs potentially for another 1320

or 14 years and could be extended further.21

But we will definitely -- if I'm hearing you22
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correctly, you would like that in the record1

formally between the trust and McDonald's2

authorizing actions under this.3

CHAIRPERSON MILLER:  Yes, that4

definitely and there may be different ways in5

which you phrase this authorization.  I don't6

know how broad it is going to be, but we7

definitely need an authorization, yes.8

MR. HUGHES:  Sure.  But all of9

these, as you mentioned, tie toward refuse and10

debris on the site.  All of the items under11

maintenance 4A through E, although E is again12

-- and D.13

CHAIRPERSON MILLER:  Well, let me14

ask you this.  I mean, for instance, let's --15

MR. HUGHES:  Be on the parking16

lot.17

CHAIRPERSON MILLER:  Okay.  First18

of all, A, "That the property shall be kept19

free of refuse and debris."  That's easy.20

Anybody can do that, the property owner,21

whoever owns it, whoever uses it.  C goes to22
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McDonald's in particular, "That its employees1

perform an exterior patrol of the McDonald's2

building, not less than every two hours."3

MR. HUGHES:  Correct.4

CHAIRPERSON MILLER:  So at this5

point, it's a question for the Board that we6

would -- how we would have jurisdiction over7

McDonald's employees.8

MR. HUGHES:  Understood.9

CHAIRPERSON MILLER:  Okay.  10

MR. HUGHES:  Understood.  And B11

and C are simply ways of acknowledging how the12

property will -- what efforts McDonald's is13

going to take to ensure that that condition14

set forth in A is satisfied.  And then D and15

E speak to issues beyond the site that are,16

again, outside from the Board probably to17

consider, but it is an effort by McDonald's to18

remedy problems that have existed in the past19

and complaints they have heard.20

F has nothing to do with this21

approval, but it is something that we heard22
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the ANC had interest in, so we --1

CHAIRPERSON MILLER:  Did you do2

it?3

MR. HUGHES:  We're in the process4

of doing it.5

CHAIRPERSON MILLER:  Okay.  6

MR. HUGHES:  We have done certain7

things, but --8

CHAIRPERSON MILLER:  Okay.  9

MR. HUGHES:  -- not all.  And10

that's contemplated.  There is a time frame.11

And then may I go to paragraph 5?12

CHAIRPERSON MILLER:  Please.13

MR. HUGHES:  I'm sure everyone14

wants me to get through this quickly.15

Installation of signage.16

CHAIRPERSON MILLER:  So with17

respect to A, is that something you have done18

or you are going to do, with respect to19

installing signs on the rear of the building20

and upon entry to the parking lot?21

MR. HUGHES:  There is a weathered22
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sign at the -- on the entry of the -- on the1

McDonald's building near the entry of the2

alley.  And I don't know if there are a couple3

of signs currently existing, but those are or4

have been ordered and they may actually have5

come in and ready to put them up.  I don't6

believe that that's a specific provision of7

213 or 2303, but it may relate to 213.78

regarding the uses of the parking lot.9

And so I don't know if the Board10

would want to put -- if the Board were to11

approve the application, would want to include12

that as 5A as a condition, the installation of13

signs.  I may just be missing something.14

CHAIRPERSON MILLER:  Well, you15

know, some of the conditions, they go to16

adverse impacts or something.  For instance,17

why are you putting those signs there, so that18

the parking lot doesn't become overcrowded19

with people who don't belong there and, you20

know?21

MR. HUGHES:  Correct.22
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CHAIRPERSON MILLER:  So this is1

the kind of normal kind of condition, I would2

say.3

MR. HUGHES:  And then that would4

not be, as the language says here, setting5

forth who will do it, it's simply a condition6

of the approval.7

CHAIRPERSON MILLER:  Right.8

MR. HUGHES:  That it will be done.9

CHAIRPERSON MILLER:  Right.  It10

doesn't matter who puts the signs up.11

MR. HUGHES:  Right.12

CHAIRPERSON MILLER:  Okay.  The13

next one, is there a problem with loitering14

and stuff that this patrolling is going to15

rectify?16

MR. HUGHES:  That was an item that17

we had heard that there are folks, homeless18

people that have gone into the dumpster or19

maybe loitering behind the dumpsters on20

occasion.21

CHAIRPERSON MILLER:  Actually,22
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this goes to the building or the parking lot?1

MR. HUGHES:  The dumpsters on the2

parking lot.3

CHAIRPERSON MILLER:  Um-hum, okay.4

MR. HUGHES:  And the -- so that's5

why that's addressed and that's tied into the6

-- I guess it ties into the maintenance of 4B,7

which talks about, and 4C, locking and8

securing the trash enclosure and performing a9

patrol and also there are some security10

cameras.11

CHAIRPERSON MILLER:  And you12

already have video cameras.  Is that right?13

MR. HUGHES:  Is that correct?14

Yes.15

CHAIRPERSON MILLER:  Okay.  How16

long have you had cameras for?17

MR. LIU:  We have had, I think,18

almost 10 years.19

CHAIRPERSON MILLER:  8 years?20

MR. LIU:  10 years almost.21

CHAIRPERSON MILLER:  And what have22
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they effected in helping McDonald's do?  In1

preventing crime, trash, what?2

MR. LIU:  Both.3

CHAIRPERSON MILLER:  Catching4

people?5

MR. LIU:  Right.6

CHAIRPERSON MILLER:  All of the7

above?8

MR. LIU:  Yes.9

CHAIRPERSON MILLER:  Okay.  Okay.10

MR. LIU:  Suggest somebody -- is11

somebody slip and fall.12

CHAIRPERSON MILLER:  Um-hum.13

MR. LIU:  Or break the windows, we14

can always look at surveillance camera.15

CHAIRPERSON MILLER:  Okay.  And16

how about patrolling, is there any patrolling17

right now at the parking lot?18

MR. LIU:  No, it's been conduct by19

McDonald's managers every two hours.  We call20

it trouble pass.21

CHAIRPERSON MILLER:  So you do22
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that anyway?1

MR. LIU:  So yes, there is.  Every2

two hours.3

CHAIRPERSON MILLER:  And you've4

been doing that for many years?5

MR. LIU:  That's McDonald's6

standard.7

CHAIRPERSON MILLER:  Okay.  Any8

other questions?  Okay.  Okay.  We're all set9

on those conditions.10

COMMISSIONER HOOD:  Madam Chair,11

just for clarification, I want to just12

understand what you are doing.  You're going13

through the conditions to see which ones that14

we can handle and which ones differ from the--15

they are all going to be in the agreement16

anyway.17

CHAIRPERSON MILLER:  They are in18

this agreement.  This is the agreement that's19

in force.20

COMMISSIONER HOOD:  Right.21

CHAIRPERSON MILLER:  Yes.22
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COMMISSIONER HOOD:  But what are1

we doing?  This exercise, are we taking out2

the ones -- I'm just trying to understand what3

you're doing.  Are you taking out the ones4

that we can't deal with or don't -- are not5

germane to us?6

CHAIRPERSON MILLER:  Okay.  I'm7

going through them.  I haven't necessarily8

taken out any, but to understand the reason9

behind them and which ones might be10

appropriate for our order and which ones might11

not.  We haven't made any decisions though.12

COMMISSIONER HOOD:  Okay.  13

CHAIRPERSON MILLER:  And it's the14

ANC's report, so we're giving it great weight15

addressing each of their issues.  So it16

appears that a lot of these, you know, are17

appropriate for the usage agreement.  Some of18

them may be appropriate for our order, but not19

all.20

COMMISSIONER HOOD:  Right.  But21

typically, does the BZA Order point to the22
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agreement?  Do we just mention the agreement1

or how does that typically work?2

CHAIRPERSON MILLER:  We can3

mention the agreement in our analysis, for4

instance, for why there aren't adverse5

impacts, for instance, because they have come6

to this agreement and they have worked out all7

these issues and they are addressing them.8

And so I think that's where it comes into9

play.  But it also comes into play where even10

if they have this agreement, maybe some of the11

provisions are really appropriate for our12

order as well.13

COMMISSIONER HOOD:  Right.14

CHAIRPERSON MILLER:  But not all15

of them.  So we can pick from those that we16

might think are appropriate.17

COMMISSIONER HOOD:  Okay.  But18

still our orders do --19

CHAIRPERSON MILLER:  You know, we20

always have --21

COMMISSIONER HOOD:  -- point to22
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the agreements.1

CHAIRPERSON MILLER:  -- trash, you2

know, keep the parking lot free from trash and3

debris, for instance.4

COMMISSIONER HOOD:  Right.  Okay.5

CHAIRPERSON MILLER:  Regardless of6

a usage agreement.7

COMMISSIONER HOOD:  All right.8

CHAIRPERSON MILLER:  Okay.  9

COMMISSIONER HOOD:  Thanks.10

CHAIRPERSON MILLER:  Okay.  Okay.11

Is there anything else you -- I think you went12

through all the conditions, correct?13

MR. HUGHES:  Yes, ma'am.14

CHAIRPERSON MILLER:  Okay.15

Anything else you want to present in your case16

on the parking lot before we go to Office of17

Planning or have we covered it?18

MR. HUGHES:  I believe we have19

covered everything, Madam Chair.20

CHAIRPERSON MILLER:  All right.21

Let me ask you this though, what we didn't22
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cover is addressing the opposition letter that1

came in.2

MR. HUGHES:  Yes.3

CHAIRPERSON MILLER:  And I don't4

know if you want to take an opportunity before5

we move on to look at that and, for instance,6

you know, see whether or not the conditions in7

the usage agreement address it or anything you8

want to say?9

MR. HUGHES:  Could I have a10

second?  Madam Chair, in response to the11

question on -- I believe our submission12

demonstrates our satisfaction with the13

applicable special exception provisions for14

the parking lot use.  I appreciate these15

comments and I appreciate the history of the16

site.  We're trying to make the best out of a17

not so good situation.18

In terms of the ANC agreement not19

helping, there are issues that relate and we20

agree are not only not something that the21

Board would enforce, but not necessarily22
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specific to the parking lot use.  But they are1

comments and concerns we have heard raised2

about McDonald's as a neighbor, McDonald's as3

a permitted use and its property in the C-2-B4

District.5

The improvements, all sides6

address issues that have been raised by people7

that don't live down Corcoran Street.  They8

live elsewhere in the ANC.  And so we tried to9

address those issues.  Facade improvements,10

landscaping improvements on the front and the11

sides.  There are also issues that we heard12

from neighbors that live in the square that,13

I guess, are -- see a different side of the14

operation of the McDonald's and that would be15

the parking and the trash enclosure.16

But as the other provisions of the17

usage agreement set forth, we have sought to18

address those as well.  The clean-up of the19

McDonald's trash, the patrol along Corcoran20

Street, that's an effort in response to21

concerns raised by neighbors.  The idling22
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issue, as I understood it, related to idling1

beyond the alley.2

The alley marks a Zoning District3

boundary line.  It is commercial to the,4

forgive my directions, west of that alley.5

Not provided in the usage agreement, but has6

been -- we continue to try to reach some --7

make some progress in response to the comments8

that we have heard.  McDonald's is working to9

bring in smaller trucks for the deliveries,10

reduce the impact of that experience on11

neighbors to the -- across Corcoran Street and12

down Corcoran Street.13

And the other issue with the14

trash, it has moved all the way to the north15

end of the lot, completely away from the16

Corcoran Street neighbors, enclosed,17

reoriented toward the commercial alley,18

locked.  It's just a vastly different19

situation.  And then, obviously, there is no20

landscaping currently provided and we're21

proposing a 20 percent of the lot, the parking22
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lot that the neighbors would see and first1

experience be landscaped.2

So in that sense, I think the3

agreement that we have reached and the efforts4

that we have made do respond to the concerns5

that are raised here and that we have heard.6

And again, I appreciate the past.  It's simply7

what we can do now to comply with the8

regulations and to become a better neighbor.9

That's it.10

CHAIRPERSON MILLER:  Thank you.11

It looks like you satisfied the ANC and there12

are a lot of comprehensive conditions in the13

use agreement.  The smaller trucks, I'm just14

curious, that's not in this, in your use15

agreement, is it?16

MR. HUGHES:  No.  The delivery?17

CHAIRPERSON MILLER:  Yes.18

MR. HUGHES:  No, it was something19

that we've been able to accomplish subsequent20

to the execution of the agreement.21

CHAIRPERSON MILLER:  Oh, okay,22
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great.1

MR. HUGHES:  It was something that2

I first heard at the ANC meeting and it's3

something that we have been studying and4

working with the deliverer to provide.5

CHAIRPERSON MILLER:  Okay.  Any6

other questions by the Board?  Okay.  Then we7

will turn to Office of Planning.8

MR. WOODS:  Good morning, Madam9

Chair, Members of the Board.  I'm Douglas10

Woods with the Office of Planning.  The Office11

of Planning recommends approval of the special12

exception for the five space parking lot.  The13

applicant has been working with Planning and14

has actually improved the original site plan15

that was submitted.16

They have increased the percentage17

of landscaping.  They have enlarged the18

landscape area closest to Corcoran Street.19

They have put in landscaping next to where the20

masonry trash enclosure would be located.  And21

we think that it's a much better plan.22
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The applicant indicated that we1

would still be working with their landscape2

architect to come up with the appropriate3

plantings for the two planting beds, and4

that's really just to ensure that we have5

plantings that can actually withstand urban6

conditions and plantings that, especially for7

the evergreen ground covers, they are not the8

type of plantings that you put in and any time9

a piece of paper blows through it, it gets10

caught in there.11

So we're just going to try and12

just refine that a little bit.  But we are in13

agreement with that they propose as far as14

landscaping and the masonry trash enclosure.15

The applicant has also worked with16

the ANC and has come up with that usage17

agreement and as pointed out in our report, we18

have the same concerns as you.  As far as --19

although we think that what's in the usage20

agreement are actually good ideas, there are21

some things in there that we don't think are22
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actually enforceable.1

And so I think it's good that we2

are going through those conditions to see what3

would actually be in the order and what would4

remain in the usage agreement.  I'm still a5

little bit confused as far as they have, the6

two parties, agreed to this and so I'm not7

sure exactly where that would stand.  Because8

what we would like to do is recommend a five9

year review period.  And the usage agreement10

has a two year period.11

The reasoning behind our five year12

period is that it actually gives the applicant13

a chance to get things working.  And14

generally, especially with the landscaping15

that they are proposing, you need at least one16

full season to make sure that what you planted17

is actually going to live.18

Generally, you can count on at19

least 10 percent of the plantings to die.  So20

there may be some refinements in that.  And we21

want to try and avoid needing to bring the22
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applicant in if one or two shrubs die and it1

takes a couple of months to replace them.  And2

so we are recommending five.  The ANC was3

recommending two.  And we'll leave that up to4

you all to decide what you think is the best.5

Let's see, other than that, there6

was the DDOT condition and we are saying that7

we recommend approval, but once again, we8

would leave that to you as far as the DDOT9

recommended signage.  As the applicant stated,10

it would be located, probably be located, off11

of their property and there are a number of12

people that live on R Street and have parking13

to the rear of their units that would probably14

want to make that left hand turn.15

But we just want to point that16

out, but we will defer to DDOT, because they17

are the ones that analyzed it.  But other than18

that, that concludes my testimony.  And I19

would be happy to answer any questions.20

CHAIRPERSON MILLER:  Okay.  Thank21

you.  And DDOT's letter, it seems like their22
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justification for this sign was to direct1

traffic away from what they say is pedestrian2

heavy 17th Street.  Do you have a comment on3

that concern?4

MR. WOODS:  17th Street does have a5

lot of pedestrian traffic, but I think that6

the series of alleys and it is a very typical7

urban series of alleys, each of them being 108

feet wide.  One going -- the one that would9

have this parking lot on it goes north from10

Corcoran to the middle of the block and then11

there is one that goes east/west,12

approximately, three-quarters of the way to13

the east and then another narrow 10 foot alley14

that goes north/south.15

And in a lot of places it's very16

narrow and I think that it's a typical17

situation where it's something that happens in18

an urban area where if you have two cars going19

in opposite directions, then, you know, one20

just needs to pull over.  But I think that21

there is -- most of the commercial uses are22
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along 17th Street.  So there is more1

pedestrian traffic.2

I'm not exactly sure if this would3

actually enhance the pedestrian experience of4

those walking on 17th Street if cars were5

allowed to continue to turn left.6

CHAIRPERSON MILLER:  DDOT could go7

ahead and put a sign there without it being in8

our order.  Isn't that correct?9

MR. WOODS:  I'm sorry?10

CHAIRPERSON MILLER:  DDOT could go11

ahead and put signs there if they wanted to12

anyway, regardless of whether it's in our13

order or not.14

MR. WOODS:  Yes, ma'am.15

CHAIRPERSON MILLER:  Okay.  16

MR. WOODS:  Yes, ma'am.17

CHAIRPERSON MILLER:  So if they18

determine for safety reasons --19

MR. WOODS:  I would think so.  And20

I would think that since on this alley that21

since you do have angled parking behind the22
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McDonald's, that if you were to put a left1

turn only at the end of the alley, that you2

may also want to put on this particular3

portion of the alley a one-way only, since it4

is angled parking and it would be one-way only5

heading toward the north.6

CHAIRPERSON MILLER:  With respect7

to the term, when we try to determine what's8

an appropriate term, we're really looking at9

well, what do we need to be watching for, you10

know, and we often look back on a history and11

if there is like a certain history, like for12

instance, they have had this parking lot13

operating for a long time, although it wasn't14

under a renewed special exception order.  So15

is it your view that, you know, there is a16

history here that doesn't require that there17

be a two year review?18

MR. WOODS:  No, I actually agree.19

I think the applicant and the ANC agrees that20

there is a history to this.  And the documents21

submitted by Mr. Sprowls, I think, also22
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indicate that there is a history.  I do think1

that this is probably the first time.  Well,2

actually, it is the first time that the3

applicant has come in to seek the special4

exception since I believe the first one was5

issued in 1966 for what was an original6

Safeway that was there at the site and they7

have since moved across the street.8

But I think that the applicant is9

making the effort to come in for the special10

exception, to work with the neighborhood and11

by agreeing to the usage agreement, that they12

are making an effort and we should give then13

ample time to make sure that everything is in14

place.  They can immediately start on the15

patrols for the trash and things like that,16

but things like the landscaping and things,17

that would just take a little bit more time.18

It should also be noted and I19

wanted to do this earlier, there are a number20

of commercial buildings along that alley that21

have their own trash dumpsters.  And I think22
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that may get into a little bit of a shady area1

as far as enforcement of picking up the trash.2

If -- I'm not sure if this is one of those3

what if situations, but McDonald's is4

patrolling the alley and the parking lot and5

the perimeter of the actual McDonald's.6

But the other commercial7

businesses that are located -- that back up to8

the same alley also have trash dumpsters.  And9

those will remain as is.  So I guess I'm just10

trying to reiterate what the existing11

conditions are and McDonald's through the12

history of using this as a parking lot, there13

have been problems and they recognize that.14

I think they are trying to correct the15

problems.16

COMMISSIONER HOOD:  Madam Chair,17

let me just -- I may have missed something.18

So, Mr. Woods, what you're saying is19

apparently there is more than one dumpster on20

the parking lot?  Is that what you're saying?21

MR. WOODS:  Not on the parking22
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lot.  Currently, the McDonald's, I believe,1

right now has one dumpster on the parking lot.2

COMMISSIONER HOOD:  All right.3

Okay.  4

MR. WOODS:  When the application5

came in, I believe, they had two dumpsters,6

one larger, one smaller and when I went out to7

look at the site, there was also some8

abandoned furniture, which I don't believe was9

McDonald's, but was probably left there10

overnight or something.11

But the businesses as you walk to12

the north on the alley, the adjacent13

businesses, I believe there is a hardware14

store and a couple of other commercial15

businesses, but I believe there is two more16

dumpsters on wheels, but those dumpsters are17

actually located to the rear of those18

buildings and so to the west of the alley.19

COMMISSIONER HOOD:  Okay.  And,20

Madam Chair, if I can, let's talk about the21

term.  I understand why you did not22
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necessarily endorse or concur to a point with1

the ANC about the two years, because of the2

fact of the landscaping, I understood that.3

Now, five years, why not 10?  Why4

did you say five?5

MR. WOODS:  I think I was probably6

trying to get close enough to two that wasn't7

too far along where if they needed to come8

back, then we weren't waiting too long.9

COMMISSIONER HOOD:  For a review10

process.  Okay.  For a review process.11

MR. WOODS:  Right, right.12

COMMISSIONER HOOD:  Okay.  13

MR. WOODS:  I do think that -- I14

don't think the Office of Planning would have15

a problem with the two years review period, as16

long as, I guess, the applicant has had17

sufficient time to go in, restripe the18

parking, put in the landscaping and has a19

chance to actually get their new program in20

order.21

COMMISSIONER HOOD:  Okay.  22
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MR. WOODS:  I wouldn't want them1

to have to come in if some of the shrubs died2

and then go through this, even though they are3

in the process of, you know, enhancing the4

landscaping, making sure that it's taken care5

of and things like that.6

COMMISSIONER HOOD:  Okay.  7

MR. WOODS:  But something shorter8

than five years, I think would be okay.9

COMMISSIONER HOOD:  Okay.  But10

what I was saying, why not 10?  That was where11

I was.  Why not 10?12

MR. WOODS:  Well, I think that we13

could -- usually on something like this, we14

would probably recommend a 10 year review15

period, simply because it gives the applicant16

a chance to get their program in order.  And17

generally, you don't want to have too short of18

a review period, because hypothetically, you19

could have someone coming in every two years20

and we don't want to do that.21

I had originally recommended the22
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five year period, just to be more or less1

acknowledging the ANC's concerns.  And2

probably if there hadn't been a history of3

some of the problems that the neighborhood has4

talked about, then probably would have5

recommended a 10 year review period.6

COMMISSIONER HOOD:  Okay.  7

MR. WOODS:  But because of those,8

I think that we would like to see a five year9

period.10

COMMISSIONER HOOD:  Okay.  Thank11

you.  I think you have answered my questions.12

Thank you.  Thank you, Madam Chair.13

CHAIRPERSON MILLER:  Thank you.14

What history, actually, are you referring to?15

Can you kind of summarize where the concerns16

are?17

MR. WOODS:  From the --18

CHAIRPERSON MILLER:  Trash?19

MR. WOODS:  -- neighborhood?20

CHAIRPERSON MILLER:  Um-hum.21

MR. WOODS:  Generally, it has been22
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trash and that, to me, was a problem because1

the dumpsters were not in any kind of2

enclosure.  The applicant is proposing the3

masonry enclosure with a lockable gate, which4

is a requirement in the Zoning Regs.  There5

have been concerns, I had heard from some of6

the neighbors, of loitering in the alley, but7

the applicant has stated that they do have the8

camera, and so they can try to control that a9

little bit better.10

CHAIRPERSON MILLER:  I guess I can11

ask the applicant, but the camera, as far as12

you know, does that just go to the parking13

lot?14

MR. WOODS:  It does.  When I was15

there, it seemed to be right there on the16

parking lot, right.  There does seem to be17

adequate lighting back there.  I believe there18

is one or two lights on the actual McDonald's19

buildings and then each of the commercial20

buildings along there have their own security21

lighting.22
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And then at either end of the1

alley, on the Corcoran Street side, there is2

a decorative lamppost and on the interior of3

the alley, to the north, is a standard street4

light on a telephone pole.  But I think that5

it was mainly the trash.6

CHAIRPERSON MILLER:  Okay.7

Because we did hear from the applicant that8

they were already doing some of this9

monitoring and stuff like that.10

MR. WOODS:  And that is true.11

Since the initial visit to look at the site,12

I have gone out two other times, just to see13

if they had started to do something, and they14

had.  The site had been cleaned up.  There was15

only one dumpster, rather than the two.  It16

just seemed to be in a little bit better17

shape.  And I think by putting in the18

landscaping, restriping, moving the actual19

trash enclosure, having a trash enclosure and20

moving it to the north end and having it21

lockable, I think that will alleviate a lot of22
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the problem of trash in the area.1

Okay.  Because, you know, part of2

my question is determining when to come back3

and look at this property again.  It's like4

what will we be looking at, you know.  Okay.5

We'll be looking at the trash, I guess, has6

that improved and, obviously, it has improved7

already if they have gotten this new dumpster,8

the landscaping.9

We don't have, you know, issues of10

rats here or anything like that, do we?11

MR. WOODS:  From looking at what12

Mr. Sprowls submitted, to be honest with you,13

I'm just assuming that in an urban area and14

you have not just this fast food restaurant,15

but you have other restaurants up and down16

17th Street, and having lived in a city for, I17

don't know, 30 years, I'm sure that there are18

rats.19

CHAIRPERSON MILLER:  I see that20

now --21

MR. WOODS:  But I could --22
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CHAIRPERSON MILLER:  -- in his --1

MR. WOODS:  That's just, I2

suppose, personal experience or something.3

CHAIRPERSON MILLER:  But he says4

that they have replaced the rat-infested5

dumpster, so okay.6

MR. WOODS:  I believe that the new7

dumpster that I saw out there has a -- you8

know, it's metal and actually the top of it9

can lock and everything.  And I'm sure that10

there are other measures that can be taken to11

reduce rat-infestation if there is any.12

CHAIRPERSON MILLER:  I didn't13

totally understand this, maybe you can address14

it here.  Mr. Sprowls also complains about15

trucks idling when servicing the restaurant.16

MR. WOODS:  The applicant has17

stated and in the usage agreement, it does18

state that no -- I believe I'm paraphrasing19

here, but trucks will not idle to the east of20

the alley.  And so the way I read it, they21

would still be allowed to idle adjacent to the22
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McDonald's, which is something that I don't1

think can actually, what, be regulated, simply2

because in certain cases, as Mr. Sprowls3

indicates, when they are siphoning off the4

grease, the truck actually has to run in order5

to have the motor going.6

So between 17th Street and the7

alley, I believe the agreement is that due to8

necessities of how deliveries work, then9

trucks will continue to idle there when they10

come in.11

CHAIRPERSON MILLER:  But they are12

not idling in the parking lot, are they?13

MR. WOODS:  No.14

CHAIRPERSON MILLER:  Okay.  15

MR. WOODS:  No.16

CHAIRPERSON MILLER:  Which is what17

we are looking at, at this point.18

MR. WOODS:  Exactly.19

CHAIRPERSON MILLER:  Okay.  20

MR. WOODS:  Exactly.21

CHAIRPERSON MILLER:  Thank you.22
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BOARD MEMBER LOUD:  Good morning.1

How are you doing?  Just a quick question for2

you on the landscaping issue again and the3

length of the review period for the4

landscaping.  You had mentioned that your5

office would not be opposed to the two year6

review period.  And it's my experience with7

sort of public landscaping in urban areas that8

the bigger issue gets to be the watering and9

the routine maintenance connected with10

whatever plants you choose.11

A five year turn around seems to12

me to afford a tremendous window for the13

plants to die and be dead for a significant14

period of time, say two or three years, two or15

three year stretch with the opportunity to16

correct it in the fourth or fifth year with17

increased watering and increased maintenance,18

but for the community, they have gone through19

a five year spell where it has been really a20

dry, deadened area for about three or four21

years.22
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So I just wanted to ask you about1

the five year window in light of the need for2

constant maintenance and constant watering,3

particularly in this area from say May through4

mid September.5

MR. WOODS:  Well, that's one of6

the reasons why I wanted to meet with the7

applicant and their landscape architect, so8

that we can actually come up with a plan with9

appropriate plantings.  There are a number of10

heat-tolerant, pollution-tolerant plants that11

can be used, trees, shrubs, ground covers.12

There are a number of plants that do not13

require as much water.14

And so what we would like to do is15

come up with something where instead of16

possibly planting an ornamental that may look17

pretty and everything like that, but needs a18

lot of care and watering, we could actually19

put something in there that maybe not20

necessarily native, but possibly native that21

can withstand urban conditions.22
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But I agree with you, you do run1

the chance that if a tree dies, then you do2

need to trust that the applicant will replace3

the trees or shrubs, whatever landscape4

materials, to make sure that it continues to5

look nice.  And I believe that the franchisee6

has stated that they will contract with their7

landscape maintenance people that do some of8

their other restaurants.9

I'm not sure if that is an10

appropriate condition that they have a11

landscape maintenance agreement, but I would12

leave that to you all.13

BOARD MEMBER LOUD:  Some of the14

testimony I heard earlier was that this15

franchise operator, and again I'm really16

addressing myself to the review period, had17

several other restaurants, some, I think, in18

the District and some in Virginia, and to both19

my surprise and dismay had not used any of the20

maintenance firms for this particular site21

until this hearing surfaced.22
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So it's something to think about1

in the context again of really making the2

planting environment healthy, because it does3

require some maintenance and some water,4

regardless of the type of plants you use,5

liriope or any kind of really sturdy plant,6

there needs to be some attention give to it to7

make it just through August in this are.8

MR. WOODS:  Exactly.  Up until9

this point, this particular McDonald's hasn't10

had any landscaping at all.  And so that's why11

I think that this proposal will actually make12

the appearance of the back part, the parking13

area will make it look much better, because14

they are having two rather large landscaped15

areas with trees, shrubs and ground covers.16

They have actually -- I believe17

that currently there are seven parking spaces.18

The original proposal was to go to six parking19

spaces.  And now they have increased the20

landscaped areas and I believe that they are21

now at five parking spaces.  So they are22
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making that effort to try and beautify the1

parking lot per se.2

CHAIRPERSON MILLER:  Any other3

questions?  Does the applicant have any4

questions of the Office of Planning?5

MR. HUGHES:  No, Madam Chair.6

CHAIRPERSON MILLER:  And you do7

have a copy of the Office of Planning's8

report?9

MR. HUGHES:  Yes.10

CHAIRPERSON MILLER:  Okay.  And I11

guess I'll ask again whether or not anyone12

from the ANC is here?  Okay.  No one is13

responding.  Is there anybody here who wishes14

to testify either in support or opposition of15

this application?  Please, come forward.  Good16

morning.  Do you want to identify yourself for17

the record, please?18

MR. SPROWLS:  Sure.  My name is19

Larry Sprowls.  I live at 1624 Corcoran20

Street, which is right across from this21

parking lot.  And I'm speaking in opposition22
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to the continued use of this parcel as a1

parking lot.2

Currently, it is my understanding3

that it is residentially zoned and this gets4

an exemption to become a parking lot.  I would5

like it to be returned to its natural use as6

a residential area.  The Sylvia Kotz Revocable7

Trust owns the building right next door to the8

parking lot.  I see no reason why the parking9

lot and the building next door could not be10

simply renovated and returned to residential11

use.12

It's a very nice plot.  It's a13

nice neighborhood with strong residential14

needs.  There is also building going on.  I15

just don't see any reason why this should be--16

continue as a parking lot.  Now, McDonald's17

would certainly argue that the parking lot is18

integral, my understanding in their19

application, to the use, to the operation of20

their store.21

However, in my little analysis,22
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which is shown on page 2, I looked at the1

nearest 12 McDonald's to this one, none,2

except for one on New York Avenue, has a3

parking lot.  So clearly, McDonald's4

organization does not require parking lots to5

have the fast food stores that it operates.6

In addition, there are 22 other7

restaurants between R Street and P Street that8

include slightly off those two streets.  Not9

one has a parking lot.  It is not necessary10

for this store or any other restaurant in the11

neighborhood to have a parking lot.12

Therefore, my recommendation, my13

hope is that you will disapprove this, send it14

back to residential use as it should be.15

Now, as far as management and who16

is going to perform all these tasks, etcetera,17

that are listed in these agreements, the fact18

is that none of the gentlemen who are speaking19

to you have anything to do with the operation20

of this store.  This store is operated by a21

franchisee.  I had never, until the ANC22
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meeting of last month, seen the franchisee1

around his store inspecting it in any way.2

I've been inside McDonald's many,3

many, many times, never, I do not believe that4

he is a hands-on operator and that he will5

carry out the requirements of the various6

documents that you will agree to.7

In addition, the restaurant8

manager has told me two weeks ago, two or9

three when I was out with my little digital10

camera, that she had no responsibility for the11

problems of McDonald's.  She just works there.12

If I had any problems, go to McDonald's.  This13

is the manager who is on-site 16 hours a day14

or whatever.  She is not taking any15

responsibility yet.  It will be her16

responsibility to carry out the agreement with17

the ANC and this Board, etcetera.  It's not18

going to happen.19

Now, there is an ANC agreement and20

it was read to me and everybody else at the21

ANC meeting last month.  Most of these things22
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that I read have nothing to do with this1

problem.  I don't care whether the facade on2

17th Street, where there is supposed to have3

been $5,000 to fix it up or plant some4

petunias in the flower bed, that's all nice,5

but it doesn't have anything to do with this6

or anything else.7

They are going to promise to8

beautify the parking lot.  Well, if you get9

rid of the parking lot, there will be no need10

to beautify it.11

In addition, some of the things12

that have been agreed upon in the ANC13

statement can't even be done.  For example,14

there is one of the trucks, the one that15

delivers the grease must be operating its16

engine in order to put the grease into the17

spigot, which incidentally McDonald's put18

right on Corcoran Street.  Why didn't they put19

it in the alley?20

Why?  Because it thinks of21

Corcoran Street as its own property.  It's own22
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loading zone.  It is entitled to do with it1

whatever it wants.2

Now, I would appreciate it if you3

would take a look at the pictures in my little4

handout, you probably have already done so.5

This is the way McDonald's operates.  In6

particular, on page 3, this is the7

franchisee's operation before any of these8

folks, lawyers, etcetera, from McDonald's got9

involved.  This is the way the franchisee10

operates its store.11

The only reason that improvements12

have been made, and they have been, is because13

McDonald's corporate got involved. But14

McDonald's corporate does not own this store.15

This store, I believe, is owned by this16

gentleman, who incidentally, never testifies17

for anything and it is his responsibility to18

do all these things, which he does not do and19

has never done.20

If you take a look at page 4 where21

I show the dumpster that McDonald's bought,22



129

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

it's a compactor dumpster.  In other words,1

it's kind of like if you push the trash inside2

and it has a compactor that smashes the trash3

inside, so that they can put more stuff in4

there between each visit of the trash truck.5

Well, that was installed about6

1998.  By the time this picture was taken, the7

dumpster had basically fallen apart.  So,8

therefore, it was not rat proof any more.9

Rats would go in there, as you can see the way10

it's designed, rats can run up inside there11

and they would just have the best time from12

about 10:00 at night until 4:00 in the morning13

filling the neighborhood with rats,14

unbelievable.15

You could look out your window at16

10:00 at night and just see them scurrying17

across the street.  Yet, McDonald's would do18

nothing until -- I mean, the franchisee would19

do nothing until McDonald's corporate, who I20

called, finally got involved.  I even called21

the rat patrol.  They would come out, look at22
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the dumpster, looked next door at the Sylvia1

Kotz property which adjoins the parking lot,2

which was filled with rat holes, and yet it3

wasn't until McDonald's corporate, which is4

not responsible for operating this store, got5

involved.6

As far as the other things, you7

can see truck deliveries, noise, operate 3:008

in the morning, etcetera.  I have no belief in9

that this franchisee is going to make this10

place better.  I don't see any reason for a11

probationary period.  It had its probationary12

period.  It lasted 11 years.  It actually13

lasted 38 years and clearly it did not do what14

was necessary to be a reasonable neighbor to15

the folks who live around it.16

I don't see any reason for a two17

year probationary period, a five year18

probationary period, a 10 year probationary19

period, no probationary period.  There is no20

justification for them to be able to keep this21

as a parking lot.22
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Some of the statements that were1

made here were incorrect.  For example, you2

asked, Ms. Chairman, about the lighting.  In3

fact, McDonald's has three halogen lights4

mounted on the side of its store lighting up5

Corcoran Street.  Why does it have that?  You6

could have football games out there, because7

it's so bright.8

In addition, it does have lights9

on the parking lot, but these lights are on10

Corcoran Street.  Why?  Why are they there?11

I asked two years ago, please, turn those12

lights off.  What did the woman in the store13

say?  Oh, well, we're having an electrician14

come out here.  In two years, did he ever show15

up?  No, because they are on today.  And16

unfortunately, I didn't include the picture of17

that in my handout, but it is there.  They18

aren't fixing that problem.19

If there is anything else?  One of20

the gentlemen, the young man, this man here,21

who apparently works for McDonald's, but not22
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the franchisee, said that the hours start at1

6:00 in the morning.  Well, if he had even2

looked at the little sign, the hours actually3

start at 5:30 in the morning.  In fact,4

McDonald's is open 146 hours a week.  They are5

only closed from midnight to 5:30 in the6

morning, four days a week.7

It is an incredible number of8

operating hours and to say well, we need this9

parking lot in order to make our operation10

successful, when they manage to squeeze 14611

hours a week of operating hours.12

So I hope, ladies and gentlemen,13

that you will not vote to continue the use of14

this area as a parking lot.  Please, do not do15

that.  Do not abuse the neighbors any more.16

Let's change it back to residential.  Kotz17

Realty, Mrs. Kotz I understand is deceased, so18

there is probably somebody who can take care19

of it, who can return that to nice residential20

area consistent with everything around it.21

And that's my statement.22
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CHAIRPERSON MILLER:  All right.1

Thank you.  I have one brief question for you.2

MR. SPROWLS:  Sure.3

CHAIRPERSON MILLER:  I thought you4

referred to noise at 3:00 in the morning.5

Were you referring to the parking lot and if6

so, what noise?7

MR. SPROWLS:  At 3:00 in the8

morning, this is when they would have their9

deliveries at 3:00 in the morning.  They would10

park facing the wrong direction on Corcoran11

Street and then have this conveyor thing that12

would run across the sidewalk, that would take13

place at 3:00 in the morning.14

CHAIRPERSON MILLER:  Is that in15

the street or the parking lot?16

MR. SPROWLS:  It's on the street.17

The parking was on the street, because18

McDonald's sees that area referred to as east19

of the alley as its loading zone.  They claim20

they don't think of it that way any more, but21

clearly they do, because they continue to park22
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trucks there.1

CHAIRPERSON MILLER:  Thank you.2

Any other Board questions?  Does the applicant3

have any cross examination?4

MR. HUGHES:  No, Madam Chair.5

CHAIRPERSON MILLER:  We have a6

Board question.7

COMMISSIONER HOOD:  One quick8

question.9

MR. SPROWLS:  Sure.10

COMMISSIONER HOOD:  Did you11

participate at all with the ANC?  You know,12

with the agreement?  I know what you feel13

about the agreement, but did you participate,14

at any point, with your ANC?15

MR. SPROWLS:  I was at the ANC16

meeting when the agreement was passed, but I17

didn't even know there was an agreement until18

it was read from the -- by the Commissioner.19

At that time, there was opportunity for20

comments, but it seemed that it had already21

been written.  This is what they were going to22
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do and it passed unanimously.  But no, I did1

not participate.  I didn't know that there was2

such an agreement.3

COMMISSIONER HOOD:  Okay.  Thank4

you.5

MR. SPROWLS:  Um-hum.6

CHAIRPERSON MILLER:  Okay.  Any7

cross examination?8

MR. HUGHES:  Just a clarification9

on that.10

CHAIRPERSON MILLER:  Um-hum.11

MR. HUGHES:  I have not met Mr.12

Sprowls and the first occasion I had with him13

was at the ANC meeting, but I would like just14

to clarify that in addition to the15

representative of the ANC, over the course of16

the past several months, we have been meeting17

with at least one representative or resident18

of Corcoran Street, Mr. Savidas, who I don't19

see here this morning.20

And had actually met with Mr.21

Savidas and Mr. Butler, who is the Single22



136

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

Member District representative for ANC-2B and1

Michele Milotsky of Council Member Evans'2

Office, who had, it was our understanding,3

received some complaints from neighbors in the4

square.  And I don't know that Mr. Savidas5

actually actively represented this, but he6

seemed to have an understanding of a lot of7

the concerns that were different from the8

residents that live on Corcoran Street than9

maybe the remainder of the ANC would have.10

And so we have sought to -- in the11

usage agreement and additional things, both12

related to the parking lot and the entire13

McDonald's operation response to those.  Those14

had to do with the idling east of the alley,15

the location and the safety of the dumpster,16

that's where we heard things about vagrants17

and how to respond to that.18

He wanted the trash -- didn't want19

the garbage trucks going across Corcoran20

Street, because it could be a danger to21

pedestrians on Corcoran Street.  And I don't22
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think we noted, but also the site plan, in the1

site plan, we have moved up the first parking2

lot, such that one could pull back out of that3

parking lot without crossing the apron in4

hopes of trying to minimize any sort of issues5

with pedestrians.6

So I haven't talked to Mr. Sprowls7

before, but I think his issues have been8

addressed and considered by the applicant in9

talks with Ms. Milotsky and Mr. Savidas and10

the ANC.11

CHAIRPERSON MILLER:  Let me ask12

you this.13

MR. SPROWLS:  Can I just -- oops,14

sorry.15

CHAIRPERSON MILLER:  I'm sorry.16

Oh, did you ask a question?17

MR. HUGHES:  I was just --18

CHAIRPERSON MILLER:  You were19

clarifying, correct?20

MR. HUGHES:  Yes.21

CHAIRPERSON MILLER:  He is22
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clarifying.  I have a follow-up question to1

the applicant.  I don't recall this in the2

usage agreement and I'm wondering if you have3

anything like this and that would be a contact4

person at McDonald's or a community liaison5

person for complaints?6

MR. HUGHES:  Yes.7

CHAIRPERSON MILLER:  Community8

issues.9

MR. HUGHES:  The -- we referenced10

on page 4, paragraph 1 "Coordination" that11

each of the parties will choose an authorized12

representative to communicate regularly by13

email and so forth.14

CHAIRPERSON MILLER:  Oh, I see,15

right.16

MR. HUGHES:  My understanding is17

that's going to be Mr. Wingfield from18

McDonald's and Mr. Butler from the ANC.19

CHAIRPERSON MILLER:  Mr.20

Wingfield?21

MR. HUGHES:  Right, right.22
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CHAIRPERSON MILLER:  Okay.  And1

what's his title?2

MR. HUGHES:  I introduced him, but3

he didn't get a chance to speak.4

CHAIRPERSON MILLER:  That's right.5

He can if he wants to, but -- well, come on6

up.7

MR. HUGHES:  Just for a second to8

introduce himself.9

MR. WINGFIELD:  Hello, I'm Terry10

Wingfield from McDonald's U.S.A., LLC.11

CHAIRPERSON MILLER:  And what's12

your position with McDonald's?13

MR. WINGFIELD:  I'm a real estate14

manager.15

CHAIRPERSON MILLER:  You're a real16

estate manager?17

MR. WINGFIELD:  That's correct.18

CHAIRPERSON MILLER:  In D.C.?19

MR. WINGFIELD:  D.C., northern20

Virginia.21

CHAIRPERSON MILLER:  Okay.  So you22
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are going to be the contact person?1

MR. WINGFIELD:  That's correct.2

CHAIRPERSON MILLER:  Okay.  Does3

this agreement spell out any regular meetings4

or anything or are you just going to be the5

contact person if anyone has a problem, they6

call you?  How is it going to work?7

MR. WINGFIELD:  As far as I know,8

I'm simply the contact person.  There is no9

scheduled -- regular meetings scheduled or10

planned for.11

CHAIRPERSON MILLER:  Okay.  No12

details worked out, but you're the contact13

person?14

MR. WINGFIELD:  No, ma'am.15

CHAIRPERSON MILLER:  And are you16

usually on-site or not?17

MR. WINGFIELD:  I am -- no, ma'am,18

I'm not.19

CHAIRPERSON MILLER:  Okay.  But if20

they wanted to get together with you, they can21

call you?22
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MR. WINGFIELD:  Absolutely.1

CHAIRPERSON MILLER:  Okay.2

Anything else?3

BOARD MEMBER LOUD:  Yes, what is4

your contact information?  Is that a part of5

the record, apart from your name and title.6

MR. WINGFIELD:  I'm not certain,7

but we can make that a part of the record,8

sure.9

BOARD MEMBER LOUD:  Can you do it10

right now?11

MR. WINGFIELD:  Sure.  In terms of12

street address for the office first, I guess,13

or telephone number, email address?14

BOARD MEMBER LOUD:  Let me confer15

with my Chair for one minute.16

MR. WINGFIELD:  Okay.17

MR. HUGHES:  Madam Chair?18

CHAIRPERSON MILLER:  Yes?19

MR. HUGHES:  Sorry to interrupt.20

We actually have it.21

CHAIRPERSON MILLER:  That's fine.22
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MR. HUGHES:  It's on the next1

page.2

CHAIRPERSON MILLER:  It's on the3

next page.  Okay.  4

BOARD MEMBER LOUD:  Thank you.5

MR. HUGHES:  We don't have the6

telephone number provided.  We provided that7

to the ANC, but that's the contact8

information.9

CHAIRPERSON MILLER:  It's just you10

have just an address.  Is that correct?11

MR. HUGHES:  Attention Terry12

Wingfield, that's his office.  He's the last--13

it's the last thing, the name.14

CHAIRPERSON MILLER:  Well, are15

they going to be able to contact him only by16

writing or can they contact him by email or17

phone?18

MR. HUGHES:  That will be -- that19

information will be provided to Mr. Butler and20

Mr. Estrada at the ANC.21

CHAIRPERSON MILLER:  Okay.  To the22
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ANC and who did you say, Mr. Butler?1

MR. HUGHES:  Ryan Butler is the2

Single Member District representative.3

CHAIRPERSON MILLER:  Right.4

MR. HUGHES:  And Ramon Estrada is5

the Chair.6

CHAIRPERSON MILLER:  Okay.  7

MR. HUGHES:  So we'll provide8

them.9

CHAIRPERSON MILLER:  So it will be10

provided to the Chair and to the11

representative of the Single Member District.12

MR. HUGHES:  Correct.13

CHAIRPERSON MILLER:  Okay.  Good.14

Anything else?  It is the time, I guess, for15

the applicant to make any closing remarks.16

MR. HUGHES:  Madam Chair, I17

appreciate the comments from Mr. Sprowls, and18

again, I appreciate the history of the19

property and the relationship with McDonald's.20

I would say this is not a variance request.21

This is a special exception parking lot use in22
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the R-5-B District as we have demonstrated.1

It is pre-deemed compatible use, so long as we2

meet the test of the Zoning Regulations, which3

we have.4

And what we're asking the Board to5

approve is not the current or past condition.6

We're asking the Board to approve what's7

proposed here and what is proposed, the8

commitments both those that are enforceable9

and those that are not in the usage agreement,10

understanding that the BZA -- we did not11

oppose, we won't oppose the two year window of12

approval, that's what the ANC has recommended13

to give them time to make sure that we are14

doing what we say we're going to do.15

I don't know how that comports16

with the Board's calendar and the amount of17

time it will take to make the improvements18

that are proposed here, but we do think that19

we meet the test and that going forward the20

impacts on the neighborhood, they are already21

subsided from the condition 10 years ago or 222
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years ago or what have you.1

And I think that the conditional2

approval is an efficient comfort to the Board3

that we will comply with the terms of the4

approval and that we'll meet the special5

exception test.  And if the Board is so6

inclined, we would appreciate a Bench7

decision, understanding that the record needs8

to be left open for the item regarding the9

authorization.10

CHAIRPERSON MILLER:  I'll hear11

from my Board Members, but we don't usually12

issue a decision until we have everything in13

the record.  And even though it would be my14

opinion that you have presented a pretty full15

case, we have just a couple of gaps and one16

being that authorization.17

And I just want to clarify, as I18

understood, we have an authorization by the19

trust to have Holland & Knight represent them20

in this case, but we have this gap and that21

Holland & Knight is representing McDonald's22
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and we don't have -- did I name the wrong1

firm?2

MR. HUGHES:  No, no, that's right.3

CHAIRPERSON MILLER:  Oh, okay.4

MR. HUGHES:  We are authorized to5

pursue the application.  What is not spelled6

out in the letter is who we -- who our client7

is and then I think that's what you are --8

CHAIRPERSON MILLER:  Yes.9

MR. HUGHES:  The dots you're10

trying to connect.11

CHAIRPERSON MILLER:  Well, yes.  I12

mean, we talked about this before and I can't13

find the paper that is on it, but my14

understanding is, my memory is that the owner15

authorized this firm to represent.  Here we go16

again.  Just to be clear, the August 22, 200517

letter, Exhibit No. 6, from the Sylvia Kotz18

Realty Revocable Trust, which is the owner in19

this case, authorizes the firm of Holland &20

Knight to proceed with this application.21

And then we have Holland & Knight22
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here representing McDonald's on this1

application.  So we don't have an2

authorization from the owner for McDonald's to3

be representing this case on their behalf.4

There is a gap here.  Okay.  So we need that5

corrected.6

I also want to just follow-up on7

Office of Planning made reference to wanting8

to, I believe, work with you further on a plan9

for appropriate landscaping.  And I guess I10

could ask both of you, if we leave the record11

open for that, would we -- do you foresee us12

getting a more fully developed landscaping13

plan with the appropriate types of ground14

cover, foliage, shrubbery, etcetera?  Is that15

what you intended, Mr. Woods?16

MR. WOODS:  Actually, I have17

already talked to the -- a representative from18

the engineering firm who, I believe, was in --19

our landscape architect and we were able to do20

a little bit over the phone.  I think all it21

is really going to take is a phone call and we22
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can have that as soon as possible.1

CHAIRPERSON MILLER:  Okay.  So2

there is something that would come in that3

would make our record a little more full.4

MR. WOODS:  It would.  The only5

change would be, I believe that the site plan6

now specifies the two trees, it specifies the7

shrubs and I believe for the ground coverage8

it just says evergreen, hardy evergreen ground9

cover, I believe.  And so the only thing left10

to do is specify what that ground cover would11

be.12

CHAIRPERSON MILLER:  And just on13

that point, do you have an opinion whether it14

would be a good idea to have in the record15

also an agreement for landscaping, a16

maintenance plan?17

MR. WOODS:  In my experience, it18

always helps to have a landscape maintenance19

agreement as part of an approval.20

CHAIRPERSON MILLER:  Right.21

MR. WOODS:  Simply because it22
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states when you are actually doing scheduled1

maintenance, when you are pruning, when you2

are fertilizing, things like that.3

CHAIRPERSON MILLER:  Um-hum.4

MR. WOODS:  I have always found5

that that helps. 6

CHAIRPERSON MILLER:  I think that7

would be a good idea, too.8

MR. WOODS:  And there are standard9

landscape maintenance agreements out there10

that I'm sure the engineering firm probably11

has.  I'm sure other jurisdictions require12

that.13

CHAIRPERSON MILLER:  But this14

engineering firm you are talking about, they15

are not the same ones that would do the16

maintenance, are they or are they?17

MR. WOODS:  No, generally, the18

engineering firm, and I think in this case,19

I'm sure if they contracted out for the20

landscape architect or the landscape architect21

is actually part of the engineering firm, but22
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they would come up with the landscape plan and1

then work with the landscape maintenance2

company and in conjunction would come up with3

a maintenance plan for the site.4

CHAIRPERSON MILLER:  Okay.  Thank5

you.  I guess what I would suggest is that we6

set this for decision making at our next7

scheduled decision, which is July 31 or July8

3rd?  July 3rd.  I think you could get that9

information into the record.  One would be the10

authorization and the other would be a little11

more detail on the landscaping plan and12

maintenance plan.  Okay.  Good.13

Do my Board Members concur with14

that?  Okay.15

MR. HUGHES:  I'm sorry, Madam16

Chair, what date was that?17

CHAIRPERSON MILLER:  July 3rd.  Is18

that right?19

MR. MOY:  Yes, that's right.20

CHAIRPERSON MILLER:  Yes, July 3rd21

is our next Public Meeting.22
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MR. HUGHES:  And when would the1

information need to be forwarded?2

CHAIRPERSON MILLER:  Okay.  Yes,3

let's turn to Ms. Bailey then and she would4

set the time frames and then we can see if we5

could do that.  Right.  We have to have it6

before the 3rd.7

MS. BAILEY:  Let's see, June, a8

week from today -- Mr. Hughes, would a week9

from today be sufficient time for you?10

MR. HUGHES:  I think we're going11

to have -- we're going to need more than a12

week to get the information from the trust.13

CHAIRPERSON MILLER:  Okay.  We14

were just trying to, you know, do the next one15

for you.16

MR. HUGHES:  Understood.  Yes, we17

will certainly make an effort, but is there a18

lesser time prior to the meeting that we could19

provide that information on the authorization20

letter at least?  I think we can have the21

maintenance agreement in place within that22
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period of time.1

CHAIRPERSON MILLER:  Yes, there is2

a lesser time, is there not?  Because no party3

has to respond to the authorization statement.4

MS. BAILEY:  June 26th then, Madam5

Chair, would be the date that I would suggest,6

which is in two weeks.7

CHAIRPERSON MILLER:  Will that8

work for you or no?9

MR. HUGHES:  We'll certainly make10

that effort.  We will try it.  Yes, I think it11

will.  I can't --12

CHAIRPERSON MILLER:  Okay.  If it13

doesn't -- if you can't get it in, then we14

would postpone the decision.15

MR. HUGHES:  Understood.16

CHAIRPERSON MILLER:  Okay.  17

MR. HUGHES:  And just to clarify,18

do you want everything by the 26th or do you19

want it staggered, such that we provide the20

maintenance agreement or the landscaping prior21

to that.  We would appreciate the 26th if22
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that's okay, but --1

CHAIRPERSON MILLER:  Well, it2

seems to me you would be working with the3

Office of Planning, that should be okay, I4

think.5

MR. HUGHES:  As I understood, you6

had suggested that we clarify the type of7

ground cover and that we enter or provide the8

Board a somewhat standard maintenance9

agreement executed by --10

MR. WOODS:  Exactly.11

MR. HUGHES:  -- a direct12

landscaping.13

MR. WOODS:  And that won't take14

long at all.  I just need to know the date15

that everything would need to be into the16

Office of Zoning, just so that I can verify17

that it is actually a maintenance agreement18

that we agree with and a landscape plan that19

we agree with.  I mean, as far as I'm20

concerned, if you come tomorrow or on the 26th21

or whenever you all determine it needs to be.22
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CHAIRPERSON MILLER:  Okay.  The1

26th is okay.  I mean, I assume you two will2

be in consultation.3

MR. WOODS:  Yes.4

CHAIRPERSON MILLER:  Okay.  Okay.5

Good.  Then the 26th.6

MR. WOODS:  Thank you.7

CHAIRPERSON MILLER:  Okay.  8

MS. BAILEY:  Madam Chair, I didn't9

hear the Board discuss this and hopefully it's10

an appropriate question.  I know that there is11

a maintenance agreement, but were you asking12

the applicant to put together a document that13

would outline conditions that the Board may14

want to consider?  No?  Okay.  Good.15

CHAIRPERSON MILLER:  No, we went16

through all the conditions.  I guess I would17

leave the record open if you wanted to modify18

any proposed conditions, but I think we went19

through all the conditions, so we're not20

requesting anything further from you on that.21

And I also want to remind you to serve the ANC22
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with the landscaping and the authorization,1

because they are a party.2

Do you have any other questions?3

MR. HUGHES:  No, Madam Chair.4

CHAIRPERSON MILLER:  Okay.  You5

can always ask Mr. Moy at a future time.  He6

will be happy to help you.  Okay.  Then I7

think that concludes this case.  As of now,8

it's set for decision making on July 3rd, if9

all the information comes in.  No one needs to10

be here for that.  It's also webcast live, so11

we will just be deliberating, at that point.12

Okay.  Thank you very much.13

Ms. Bailey, do we have any other14

business for this morning?15

MS. BAILEY:  Yes, Madam Chair.16

We --17

CHAIRPERSON MILLER:  Oh.18

MS. BAILEY:  -- or perhaps I19

should say the Board --20

CHAIRPERSON MILLER:  That's right.21

MS. BAILEY:  Pardon?22
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CHAIRPERSON MILLER:  Go ahead.1

That's right, I remember now.2

MS. BAILEY:  Okay.  Needs to make3

a decision about 17619 of 3DG/3400 11th4

Street.5

CHAIRPERSON MILLER:  Do you have a6

question for us?7

MS. SNOWDEN:  I'm actually here8

representing 3DG/3400 11th Street and I just9

wanted to know if there was anything that you10

needed to hear from me.11

CHAIRPERSON MILLER:  Yes.  We12

called the case earlier.  I guess you weren't13

here.14

MS. SNOWDEN:  Yes.15

CHAIRPERSON MILLER:  Okay.  And I16

understand that there is a motion to postpone.17

MS. SNOWDEN:  Yes, a 60 day18

extension.19

CHAIRPERSON MILLER:  Okay.  Can20

you identify yourself for the record then,21

please?22
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MS. SNOWDEN:  Jennifer Snowden.1

I'm an employee of 3DG, owner of 3DG/3400 11th2

Street, LLC.3

CHAIRPERSON MILLER:  Okay.  I4

think we looked at our schedule originally and5

60 days brings us into August, I think, when6

we are in recess.7

MS. SNOWDEN:  Okay.  8

CHAIRPERSON MILLER:  So when we9

were going to next look at what was available10

in our schedule.11

MS. SNOWDEN:  Okay.  12

CHAIRPERSON MILLER:  Do you have13

any idea how complicated the case is or how14

long it would take?15

MS. SNOWDEN:  Unfortunately not.16

What is happening is this property is one that17

we own that we are going to lease.  The18

original variance was for an intended use that19

has since changed.  And so until -- well, one,20

we are requesting the postponement, because we21

received the report from the Office of22
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Planning and it's going to take us a little1

bit to address their concerns.2

But even after that, the end use3

is still up in the air, so it's hard to4

determine, at this point.  But I would err on5

the side of a longer extension if that's6

something that is possible for you.7

CHAIRPERSON MILLER:  Longer is8

definitely possible.9

MS. SNOWDEN:  Okay.  10

CHAIRPERSON MILLER:  I mean, I11

think we are pretty -- we may be full through12

October.  Is that right?  And we were looking13

to see whether we could squeeze the case in14

somewhere and we were trying to figure out,15

you know.16

MS. SNOWDEN:  Okay.  Well, if you17

want just a little more background on the18

actual project?19

CHAIRPERSON MILLER:  Let me ask20

you this, if you go to November, is that too21

long for you?22
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MS. SNOWDEN:  I would say no,1

because given the state, the current condition2

of the building, if we are indeed going to3

need the variance for whatever occupant is4

going to come into it, it's going to take a5

while for us to even get the plans and6

permitting together.7

CHAIRPERSON MILLER:   Okay.  8

MS. SNOWDEN:  So that should not9

create a problem for us.10

CHAIRPERSON MILLER:  Okay.  I11

think that resolves our issue.  We don't12

really need to hear much about the case,13

because nobody else is here, you know.  And14

our big concern today was how to schedule you.15

So shall we go to November?  Okay.  Ms.16

Bailey, what do we have in November?17

MS. BAILEY:  November 13th in the18

afternoon, Madam Chair?19

CHAIRPERSON MILLER:  That looks20

good to me.  Does that look good to you?21

MS. SNOWDEN:  Yes.22
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CHAIRPERSON MILLER:  Okay.  So our1

hearings in the afternoon start at 1:00.2

MS. SNOWDEN:  Okay.  3

CHAIRPERSON MILLER:  And as of4

now, you will be first in the afternoon.5

MS. SNOWDEN:  Okay.  6

CHAIRPERSON MILLER:  Sometimes we7

run a little late in the mornings, but8

sometimes we don't, so, okay, that's the time9

you would plan on.10

MS. SNOWDEN:  November 13th at11

1:00.12

CHAIRPERSON MILLER:  Right.13

MS. SNOWDEN:  Can do.14

CHAIRPERSON MILLER:  Okay.  Okay.15

Great.16

MS. SNOWDEN:  Thanks.17

CHAIRPERSON MILLER:  Then you're18

all set.19

MS. SNOWDEN:  All right.20

CHAIRPERSON MILLER:  Thank you21

very much.22
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MS. BAILEY:  That ends it.1

CHAIRPERSON MILLER:  Ms. Bailey?2

MS. BAILEY:  That's it.3

CHAIRPERSON MILLER:  Does that4

conclude our business?5

MS. BAILEY:  That concludes the6

morning's business.7

CHAIRPERSON MILLER:  Okay.  Come8

back in an hour?9

BOARD MEMBER ETHERLY:  Madam10

Chair, I apologize, Madam Chair, we just want11

to make sure.  Ms. Snowden, if you could be12

sure that you complete a witness card for the13

Court Reporter?14

MS. SNOWDEN:  Okay.  15

BOARD MEMBER ETHERLY:  Excellent.16

MS. SNOWDEN:  One of these right17

here?18

BOARD MEMBER ETHERLY:  Yes, ma'am.19

Two.20

CHAIRPERSON MILLER:  So do an21

hour?  Okay.  Okay.  So that concludes our22
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business for the morning.  And I believe we1

will reconvene in an hour.  Thank you.2

(Whereupon, the Public Hearing was3

recessed at 12:10 p.m. to reconvene at 1:234

p.m. this same day.)5
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A-F-T-E-R-N-O-O-N S-E-S-S-I-O-N1

1:23 p.m.2

CHAIRPERSON MILLER:  Good3

afternoon.  This hearing will, please, come to4

order.  This is the June 12th afternoon Public5

Hearing of the Board of Zoning Adjustment of6

the District of Columbia.7

My name is Ruthanne Miller.  I'm8

the Chair of the BZA.  Joining me today are9

Vice Chair, Curtis Etherly, to my right and10

next to him is Mr. Anthony Hood representing11

the Zoning Commission, and to my left is Mr.12

Marc Loud, Mayoral appointee, and next to him13

is Mr. John Mann representing the National14

Capital Planning Commission, next to him is15

Mr. Clifford Moy from the Office of Zoning and16

Mary Nagelhout from the Office of Attorney17

General and next to her is Ms. Beverley Bailey18

from the Office of Zoning.19

Copies of today's hearing agenda20

are available to you and are located to my21

left in the wall bin near the door.  Please,22
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be aware that this proceeding is being1

recorded by a Court Reporter and is also2

webcast live.  Accordingly, we must ask you to3

refrain from any disruptive noises or actions4

in the hearing room.5

When presenting information to the6

Board, please, turn on and speak into the7

microphone, first, stating your name and home8

address.  When you are finished speaking,9

please, turn your microphone off, so that your10

microphone is no longer picking up sound or11

background noises.12

All persons planning to testify13

either in favor or in opposition are to fill14

out two witness cards.  These cards are15

located to my left on the table near the door16

and on the witness table.  Upon coming forward17

to speak to the Board, please, give both cards18

to the Court Reporter sitting to my right.19

The order of procedure for special20

exceptions and variances is:  One, statement21

and witness of the applicant.  Two, Government22
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reports, including Office of Planning,1

Department of Public Works, DDOT, etcetera.2

Three, report of the Advisory Neighborhood3

Commission.  Four, parties or persons in4

support.  Five, parties or persons in5

opposition.  Six, closing remarks by the6

applicant.7

Pursuant to Section 3117.4 and8

3117.5, the following time constraints may be9

maintained:  The applicant, appellant, persons10

and parties, except an ANC, in support,11

including witnesses, 60 minutes collectively.12

Appellees, persons and parties, except an ANC,13

in opposition, including witnesses, 60 minutes14

collectively.  Individuals 3 minutes.15

These time restraints do not16

include cross examination and/or questions17

from the Board.  Cross examination of18

witnesses is permitted by the applicant or19

parties.  The ANC within which the property is20

located is automatically a party in a special21

exception or variance case.22
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Nothing prohibits the Board from1

placing reasonable restrictions on cross2

examination, including time limits and3

limitations on the scope of cross examination.4

The record will be closed at the5

conclusion of each case, except for any6

material specifically requested by the Board.7

The Board and the staff will specify at the8

end of the hearing exactly what is expected9

and the date when the persons must submit the10

evidence to the Office of Zoning.  After the11

record is closed, no other information will be12

accepted by the Board.13

The Sunshine Act requires that the14

Public Hearing on each case be held in the15

open and before the public.  The Board may,16

consistent with it's rules of procedure and17

the Sunshine Act, enter Executive Session18

during or after the Public Hearing on a case19

for purposes of reviewing the record or20

deliberating on the case.21

The decision of the Board in these22
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contested cases must be based exclusively on1

the public record.  To avoid any appearance to2

the contrary, the Board requests that persons3

present not engage the Members of the Board in4

conversation.5

Please, turn off all beepers and6

cell phones, at this time, so as not to7

disrupt these proceedings.  The Board will8

make every effort to conclude the Public9

Hearing as near as possible to 6:00 p.m.  If10

the afternoon cases are not completed at 6:0011

p.m., the Board will assess whether it can12

complete the pending case or cases remaining13

on the agenda.14

At this time, the Board will15

consider any preliminary matters.  Preliminary16

matters are those that relate to whether a17

case will or should be heard today, such as18

requests for postponement, continuance or19

withdrawal or whether proper and adequate20

notice of the hearing has been given.  If you21

are not prepared to go forward with a case22
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today or if you believe that the Board should1

not proceed, now is the time to raise such a2

matter.3

Does the staff have any4

preliminary matters?5

MS. BAILEY:  Madam Chair, Members6

of the Board, to everyone, good afternoon.7

Yes, there is and it concerns Application8

17620 of Leon and Peggy Robbins.  There was a9

request, Madam Chair, for the hearing on this10

case to be postponed to a later date.11

CHAIRPERSON MILLER:  Thank you.12

Is somebody here on that case?  Yes, would you13

come forward, please, and identify yourself14

for the record?15

MR. ROBBINS:  Hi, my name is Leon16

Robbins and I'm here to postpone the case.  I17

hired someone to represent me, Mr. Nunley, and18

he became very ill and he missed my ANC19

meetings.  Without ANC's support, I wouldn't20

even want to come before the Board, but I've21

gone out of my way to make sure that the22
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building had a lot of input from the ANC as1

well as Planning.2

I feel that they are going to3

support my project, so I would like the4

postponement, so that I can at least give them5

time to see my project.  So that would be my6

major concern to not go forward without7

community support, which I think they are8

going to really give.  I think that my project9

is right for the corridor.10

Also, I have recently found out11

that Mr. Nunley missed the fact that I need a12

special exception as well for my project, so13

I wouldn't be able to go forward anyway.  So14

I would for the Board to give me a15

postponement.16

CHAIRPERSON MILLER:  And it's my17

understanding the Office of Planning is in18

support of your postponement request also.19

MR. ROBBINS:  I believe they are.20

And I have some information from the ANC.  I21

have had someone try to do some correspondence22
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where they said they absolutely like the1

project, but they wanted to speak to me.  And2

the soonest -- I believe their next meeting is3

in June and I would like to go see them in4

June to apologize and then maybe do an5

appointment.6

I think they meet again in August.7

So that's what I would like to do.  Do nothing8

before I go before the local ANCs.9

CHAIRPERSON MILLER:  Okay.  This10

is our situation.  I think that we're11

scheduled until November.  And we can do one12

of two things, it depends on your13

circumstances.  To schedule you in November14

when we're totally free and we know, you know,15

that's fine, or else if there was some16

urgency, we could try to squeeze you in and17

figure out where we might do that.18

MR. ROBBINS:  I would love to be19

squeezed in, but not until I hear from the20

ANC.  I'm not going to do anything without21

broad based support for my project.  I'm not22



171

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

going to swim upstream.  I know that's a1

rarity for you guys, but that's the way I feel2

about my project.3

BOARD MEMBER ETHERLY:  Madam4

Chair, may I ask a question?5

CHAIRPERSON MILLER:  Um-hum.6

BOARD MEMBER ETHERLY:  Thank you7

very much.  Good afternoon, Mr. Robbins, a8

quick question for you.  On the issue of9

representation, do you anticipate making a10

change there, because it sounds like there may11

also be some question as to whether -- would12

you proceed forward without representation?13

MR. ROBBINS:  At this point, my14

feeling is that I could do better by myself15

with no knowledge and to have the support of16

the ANC and Planning, I think I can do this17

myself.18

BOARD MEMBER ETHERLY:  Okay.  19

MR. ROBBINS:  If it do it the20

right way, I don't think I need legal support.21

BOARD MEMBER ETHERLY:  Okay.  So22
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it sounds as though what you would probably1

need to weigh then is, as the Chair indicated,2

the schedule is fairly aggressive and fairly3

tight, so I think November would give you4

ample time to get in front of the ANC, that5

this other special exception issue in terms of6

other relief, and then come back before the7

Board.8

So if you are comfortable with9

that, it sounds like a November date would be10

workable.11

MR. ROBBINS:  I'm pretty12

comfortable with that.13

BOARD MEMBER ETHERLY:  Okay.  14

MR. ROBBINS:  That would give me15

more time.  I think more time is better.  The16

only time constraints I have is the city17

preventing me from cutting the curb to put in18

utilities, but I think they are going at a19

slow enough pace where I might be okay.20

BOARD MEMBER ETHERLY:  Okay.21

Thank you.  Thank you, Madam Chair.22
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CHAIRPERSON MILLER:  Also, without1

getting into the merits of your case, you2

mentioned that you might need special3

exception relief or some additional relief.4

What you might need to do is check with the5

Office of Zoning and/or the Office of Planning6

to see whether you might need to readvertise7

if there is additional relief.8

And if you were to do that, then9

that kicks in a certain amount of days for10

notice and things like that.  So I think that11

November 13th, would that work for you in the12

afternoon?13

MR. ROBBINS:  It works great.14

CHAIRPERSON MILLER:  I think that15

works for us.  We were looking at our schedule16

this morning on another case.  Okay.  So I17

think by consensus of the Board then we will18

continue this case until November 13th in the19

afternoon.  Do you have any other questions20

before you go?21

MR. ROBBINS:  Not at this time.22
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CHAIRPERSON MILLER:  Okay.  1

MR. ROBBINS:  I'm a fish out of2

water, but I think I'll do an okay job.3

CHAIRPERSON MILLER:  Okay.  Well,4

thank you very much.5

MR. ROBBINS:  Thank you.6

CHAIRPERSON MILLER:  Ms. Bailey,7

if we don't have any other preliminary8

matters, then I think, at this point, would9

you like to swear in anyone who will be10

testifying this afternoon?  Would anybody who11

will be testifying this afternoon or think12

they might, please, stand to take the oath?13

MS. BAILEY:  Would you, please,14

raise your right hand?15

(Whereupon, the witnesses were16

sworn.)17

MS. BAILEY:  Thank you.18

CHAIRPERSON MILLER:  At this point19

then, Ms. Bailey, would you call the next20

case, please?21

MS. BAILEY:  Thank you, Madam22
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Chair.  Application No. 17617 of First1

Congregational United Church of Christ and2

others, pursuant to 11 DCMR 3103.2 and 3104.1,3

for a variance from the off-street loading4

facility requirements under section 2201, a5

special exception from the roof structure6

requirements under sections 411 and 770.6, a7

special exception for a waiver of the rear8

yard requirements under section 774 or, in the9

alternative, a variance from the side yard10

requirements under subsection 775.5.11

This is to allow the construction12

of a mixed-use church and residential13

development in the DD/C-4 District.  The14

property is located at 945 G Street, N.W., and15

it is also known as Square 375, Lot 823.16

CHAIRPERSON MILLER:  Thank you.17

Good afternoon.18

MS. SHIKER:  Good afternoon.19

CHAIRPERSON MILLER:  Would you20

like to identify yourself for the record,21

please?22
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MS. SHIKER:  Yes.  My name is1

Christine Shiker.  I'm with the Law Firm of2

Holland & Knight and I'm here today3

representing the applicant in this case.4

Shall I go forward?5

CHAIRPERSON MILLER:  Is there6

anybody else to introduce, at this time?7

MS. SHIKER:  I'll go forward and8

introduce them and ask for acceptance of my9

expert witness.10

CHAIRPERSON MILLER:  Okay.  11

MS. SHIKER:  All right.  Great.12

CHAIRPERSON MILLER:  Before we get13

into that, is the ANC here?  I just would like14

to know if they are here.  Okay.  Go ahead.15

MS. SHIKER:  Good afternoon,16

Members of the Board, again my name is Christy17

Shiker with the Law Firm of Holland & Knight18

representing the applicant in this case today.19

We are joined today by several people.  The20

first is Al Hedin, PN Hoffman, representing21

the applicant; Peter Tracey from the First22
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Congregational United Church of Christ,1

representing the other half of the applicant;2

Ralph Cunningham of Cunningham Quill3

Architects, the project architect for the4

case; Marty Wells of Wells & Associates, the5

traffic consultant; and Steven Sher, also of6

the Law Firm of Holland & Knight.  He is the7

Director of Zoning and Land Use Services.8

We have several witnesses today to9

offer as expert witnesses.  Mr. Cunningham is10

submitted as an expert in architecture and11

design.  Mr. Wells is submitted as an expert12

in transportation planning and engineering.13

And Mr. Sher as an expert in zoning and land14

use.  All three of these witnesses have15

previously been accepted by the Board as16

expert witnesses.  I have submitted the17

resumes of Mr. Cunningham and Mr. Wells at Tab18

H of the prehearing submission and I would19

request that the Board accept these three20

witnesses as experts as stated for this21

matter.22



178

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

CHAIRPERSON MILLER:  Are there any1

questions from the Board?  I'm just curious.2

I'm very familiar with Mr. Wells and Mr. Sher.3

Mr. Cunningham, which projects you may have4

done before this Board, did you say you5

testified?6

MR. CUNNINGHAM:  I have been here7

a number of times.  The most recent case I was8

here for was Georgetown Day School.9

CHAIRPERSON MILLER:  Okay.  That10

triggers my memory.11

MR. CUNNINGHAM:  Okay.  12

CHAIRPERSON MILLER:  Okay.  Thank13

you very much.14

MR. CUNNINGHAM:  Thank you.15

CHAIRPERSON MILLER:  Okay.  I have16

no problem conferring expert status on all17

these witnesses.  Okay.  The Board is in18

concurrence.19

MS. SHIKER:  Okay.  Thank you.  We20

are here today to present an application for21

a variance and special exception relief for a22



179

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

project located at 945 G Street, N.W.  The1

property is located in Square 375 and is2

immediately to the east of the Martin Luther3

King, Jr. Memorial Library.  The site which4

includes a closed public alley is bounded by5

G Street to the south, 10th Street to the west6

and G Place to the north.7

The site is the location of the8

existing First Congregational United Church of9

Christ, which has been located on this site10

since 1865 and the improvements that are there11

today were most recently constructed in 1959.12

This project is very unique and13

very exciting.  It combines church, social14

service and residential uses in one15

development to be constructed as a joint16

venture between the existing church and the17

developer.  However, as a result of these18

multiple uses on the site, as well as the19

regulatory limitations for access to the site,20

zoning relief is necessary to make this21

project go forward.22
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As a direct result of these1

limitations, the applicant is seeking variance2

relief from the loading requirements.  The3

applicant also seeks special exception relief4

for a rear yard waiver and for roof5

structures.  Mr. Cunningham will go through6

each area of relief and the basis for the7

same.8

You should have received a copy of9

the prehearing submission, which sets forth in10

detail the project, the areas of relief and11

the applicant's compliance with the burden of12

proof.  We are pleased to have both the Office13

of Planning support for this case as well as14

the District Department of Transportation,15

ANC-2C, which is the affected ANC, also voted16

unanimously to support the project and the17

requested relief.18

We believe that the submissions19

before you satisfy the burden of proof for20

variance and special exception relief and we21

are prepared to rest on the record or to22
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present an abbreviated presentation, if you1

would prefer.2

CHAIRPERSON MILLER:  I think we3

would like you to play it out with explaining4

the relief you are seeking and in conjunction5

with the diagram that we are watching over6

here.  You know, where the church is and where7

the relief is that you are seeking.  It would8

be helpful.  I think we have all read the9

file, but it's helpful then to see it in10

conjunction with the graphics.11

MS. SHIKER:  Okay.  I think that12

we will go straight to the architect then.13

CHAIRPERSON MILLER:  Okay.  14

MS. SHIKER:  To do that15

presentation and then again, we have the16

various witnesses here to the extent that you17

will have questions about the church or the18

development itself.  Mr. Cunningham, if you19

could come forward, please?20

MR. CUNNINGHAM:  Thank you.  I'm21

Ralph Cunningham from Cunningham, Quill22
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Architects in Washington, D.C.  My home1

address is 3524 Quebec Street, N.W., in2

Washington.  Thank you, Ms. Shiker, I'm very3

pleased to be here this afternoon.4

We are here, as she mentioned, to5

present a very unique project.  As she said,6

the project is a joint venture between the7

church and PN Hoffman.  As you know, PN8

Hoffman has developed many residential9

projects in the District of Columbia and we10

are very pleased to be working with them once11

again.12

What we are presenting to you13

today is a building that, as Ms. Shiker said,14

is very unique, because it combines a large15

church function.  It will create a new16

sanctuary for the church, an extensive social17

service program for the community, including18

a meals program for the homeless as well as19

services for the homeless, including mail20

services, counseling, health services,21

etcetera, and 146 units for the District of22
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Columbia, which will provide more housing in1

downtown Washington.2

The project is nevertheless on a3

very tight site and that's one of the reason4

why we're here today is because the site has5

to contain, basically, three functions on the6

ground floor and three entries.  One entry7

which will be at the corner of 10th and G and8

on my right and Mr. Perkins from my office,9

Devon Perkins is going to hold up some of10

these boards for you.11

On my right are photographs of the12

existing site.  You can see the King Library13

on the lower right, which takes up the14

majority of the block, probably about 7515

percent of the block.  The existing church is16

on the upper left built in the late '50s.  And17

the Secret Service Headquarters behind, which18

is the orange brick building.19

One of the unique aspects of this20

site are the streets that it is actually on.21

G, 10th and G Place.  And then as Ms. Shiker22
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mentioned, there is a closed alley on one side1

of the site also, that has been closed in2

agreement with the City Council and with the3

Library.  Maybe I'll start with that alley.4

That alley has been something of a5

public nuisance for quite some time.  It6

actually does not connect to G Street7

currently and so it has become kind of an8

encampment.  And so we closed it for that9

reason.  But in the closing actually causes10

one of our -- one of the zoning reliefs that11

we need, because our property line was here.12

But by closing the alley, we get half of it,13

so suddenly we need a rear yard.14

CHAIRPERSON MILLER:  I didn't get15

that.  Could you do that again?16

MR. CUNNINGHAM:  Well, I'll get17

back to that in a moment.18

CHAIRPERSON MILLER:  Okay.  All19

right.20

MR. CUNNINGHAM:  G Street and 10th21

Street are in the Downtown Development22
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District Street Standards and so that means1

that we can't have any curb cuts on 10th or G2

Streets.  And then so we are left only with G3

Place, which in the Office of Planning report4

is described as a 20 foot cartway.  It's5

really -- it is a public street, but it has6

effectively the appearance of an alley.7

The other uses on that street are8

street parking.  Secret Service has a very9

large entrance, parking entrance, loading bay10

there.  And the King Library, virtually the11

entire rear of that building are actually12

parking ramps and loading.  So it is a public13

street, but it's not a street in the14

conventional sense that you think of it.  It's15

really like a service street for downtown16

Washington.17

So to get back to the building for18

a moment, as I mentioned, we have three19

functions that we need to accommodate on the20

ground floor of the building.  The first is21

the church sanctuary itself, which is here in22
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the light blue.  Here, I'm going to pass that1

to you.  The church functions, which are2

entered at 10th and G Streets.3

There is a very small residential4

lobby, which is entered on G Street.  And then5

there are -- there is the Social Service6

Agency entrance and the dining hall entrance,7

which is entered on G Place.8

I should point out that the dining9

facility, in our minds, has always been10

thought of as a restaurant.  The current11

dining facility in the current church is in12

the basement without any natural light.  This13

will be right at the prominent corner of 10th14

and G Place.15

CHAIRPERSON MILLER:  Is that part16

now the yellowish color, the social services?17

MR. CUNNINGHAM:  Yes.18

CHAIRPERSON MILLER:  Is that all a19

part of the church or is that a separate20

entity?21

MR. CUNNINGHAM:  It is managed by22
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the church, yes.1

CHAIRPERSON MILLER:  Okay.  2

MR. CUNNINGHAM:  So the three3

groups will simultaneously occupy this4

building, the residents, the Social Service5

Agency, managed by the church, and the church6

itself.  So as I think you can understand from7

that, it's a rather complicated mixed-use8

building.  In section and, Devon, perhaps you9

can hold up the section, but I'm going to10

point to the rendering on the far left.11

What we have done with the12

building is the first two floors, which are13

all church and social service functions, are14

housed in the brick base of the building.  You15

can see that here in the light blue.  That's16

the first two floors.  Then there are nine17

floors of residential above that.  And in the18

prehearing statement, we talk about the19

floating glass architecture of the building20

above.21

One of the other things that we22
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have done and, Devon, perhaps you can get a1

site plan and get it back, is we have sculpted2

the top of the building, the top nine floors,3

really top 11 floors, very intentionally.  We4

are very, very conscious of the King Library5

and it's importance as a building in the city6

and as a building by Mies Van Der Rohe.7

So what we have done is we have8

intentionally angled the building away from9

the King Library to allow the primary view,10

which is from G Street, to see the side11

elevation of the King Library.  As you12

probably know, all four sides of the King13

Library are effectively the same.  They are14

bronze and glass curtain wall building.15

To the subject of the relief that16

we are seeking today, there are three areas17

that we are seeking relief.  And perhaps I18

should start with the loading requirement.19

Because we have this very complicated mixed-20

use building, we have what we believe is a21

series of overlapping loading requirements.22
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There are requirements for the church and for1

the residential building.2

The church would require one 303

foot berth and one 20 foot berth.  The4

residents will require one 55 foot berth and5

another 20 foot berth.  So that would be a6

total of four loading berths for this7

building.  What we are providing and remember8

I mentioned the alley closure before, in the9

closed alley, the alley is 18 feet wide, so we10

have 9 feet remaining when we cut it in half11

with the Library.12

We are providing two loading13

berths, one 30 feet at -- one 30 foot berth14

and one 20 foot berth.  The reason why we have15

practical difficulty meeting the underlying16

requirement is, as Mr. Wells may testify17

later, I mentioned earlier that G Place is18

only 20 feet wide.  And so a 55 foot tractor19

trailer can't make the turn out of G Place20

into a loading berth.  So that's one of our21

practical difficulties.22
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The second is, and, Devon, perhaps1

you can bring up the ground floor plan of the2

building again, thank you, that I mentioned3

how crowded the ground floor of this building4

is.  We are literally grasping for inches.5

And so our garage entrance is off G Place,6

which is only 100 feet long, and so we have7

put it effectively in the only place that we8

can put it in order to make the parking9

efficiently work.10

We are very pleased that we have11

been able to close the alley and so, Devon, if12

you could point to the 30 foot berth that we13

are providing in the alley and the 20 foot14

berth behind that.  So those are 9 feet wide.15

They don't meet the 12 foot requirement.  And16

so that's one of our areas of relief is17

loading.18

The second area of relief which is19

-- also can be seen from this drawing,20

although I think the previous one is probably21

better, is the rear setback requirement.  The22
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setback -- again, think about the alley.  It1

is 18 feet wide.  So we have an area -- we2

have a setback that actually varies quite a3

lot.  The ground -- or sorry.  The first two4

floors of the building are consistently5

setback 9 feet, again along that line that we6

had previously.  But the upper part of the7

building, as I mentioned previously, is angled8

so the setback from the property line is --9

varies from 5 to 40 feet from the property10

line.  And I should also point out varies from11

20 to 46 feet from the King Library.12

The King Library actually does not13

set on its property line.  It has a14

surrounding brick wall and its setback from15

that.  It has an arcade underneath it.  So you16

can see in the Zoning Regulations there is --17

you are allowed to eliminate this requirement.18

You can see that there is ample light and air19

provided to the library, as well as to our own20

building.21

Of course, we're concerned about22
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our building, because it's residential and1

residential units will be facing that closed2

alley or over the King Library as the case may3

be.4

The third requirement that we are5

seeking a variance from is the penthouse.  You6

can see here in the drawing the Mr. Perkins7

has and I think it's very clearly shown in8

your package, this is a very unique building.9

And one of the things that, as a residential10

building, we wanted to do was to make the11

penthouse actually as minimal as possible from12

the street.13

So if we strictly follow the14

zoning and had a single level penthouse that15

was 18 feet 6 inches tall set back 18 feet 616

inches from the property line, you would have17

a penthouse that would be visually much18

taller.  What we're actually coming to you is19

for a penthouse that is smaller in volume than20

would be allowed by the zoning.21

So we have a penthouse that22
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provides two heights.  One at 11 feet and, Mr.1

Perkins will hold up this drawing.  The green2

portion of that is 11 feet and then there is3

another 7 foot 6 inches, which is really4

primarily a screen wall at the top.  The area5

on top of the building is composed almost6

entirely of mechanical equipment on that upper7

part of the penthouse.8

CHAIRPERSON MILLER:  The highest9

part is mechanical equipment?  Is that what10

you're saying?11

MR. CUNNINGHAM:  That's correct.12

CHAIRPERSON MILLER:  And what's in13

the lower part?14

MR. CUNNINGHAM:  What's in the15

lower section is roof access to -- there is a16

public, or, you know, public to the residents,17

roof garden as well as private roof access.18

And Mr. Perkins will point to those.19

MR. PERKINS:  It's about 6020

percent mechanical space.21

MR. CUNNINGHAM:  Yes, it's about22
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60 percent mechanical space.1

CHAIRPERSON MILLER:  Did you also2

say there is a roof garden?3

MR. CUNNINGHAM:  There is a --4

yes, there is a public roof garden, again5

public to the residents, which will be facing6

towards the monumental court.  So with that,7

I would like to conclude my testimony and turn8

it over to Ms. Shiker.9

MS. SHIKER:  We are happy to10

answer questions now or I could put forth11

additional witnesses if you feel like you need12

additional direct testimony.13

CHAIRPERSON MILLER:  Why don't you14

take some questions.15

MS. SHIKER:  Okay.  16

BOARD MEMBER MANN:  A couple of17

questions here.  Does any of the building18

project into public space?19

MR. CUNNINGHAM:  Yes.  There are--20

can you hold up the plan?  There are a variety21

of 4 foot projections into public space.  One22
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at the corner of 10th and G to make the1

entrance to the church.  One which is a church2

monitor which is at the corner of G and the3

alley.4

BOARD MEMBER MANN:  What did you--5

to create a what?6

MR. CUNNINGHAM:  It's a monitor.7

It's a light monitor for the church.  And then8

the third is at the corner of -- there it is9

right there.  Thank you.10

BOARD MEMBER MANN:  I see.11

MR. CUNNINGHAM:  And you can see12

the -- well, sort of see the other projection13

here.14

BOARD MEMBER MANN:  And is this15

anything that we need to take into16

consideration or does it --17

MR. CUNNINGHAM:  Those are18

building code waivers, because residential,19

this is all -- all the projections are 4 feet20

into public space residential.21

BOARD MEMBER MANN:  Right.  I was22
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wondering whether or not there was any1

relationship between that and the uniqueness2

or anything else that those related in that3

respect.4

MR. CUNNINGHAM:  I think -- I5

don't think it's related to this case here,6

but it is certainly related to doing a7

residential building in a Commercial Zone.8

BOARD MEMBER MANN:  Okay.  The9

alley.10

MR. CUNNINGHAM:  Yes.11

BOARD MEMBER MANN:  I just want to12

make sure that I understand what went on13

there.  It appears that although the alley is14

closed, legally as an alley, is it still open15

on both ends?16

MR. CUNNINGHAM:  No.  It actually17

hasn't been open on both ends for some time.18

BOARD MEMBER MANN:  Which end is19

it open on, which is it not open on?20

MR. CUNNINGHAM:  Actually, you can21

point to the -- on the G Street end it has22
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been closed.1

BOARD MEMBER MANN:  Is there some2

sort of physical barrier there or something?3

MR. CUNNINGHAM:  There are some4

bollards.5

BOARD MEMBER MANN:  I see.  But6

it's still -- could it be used like as a7

pedestrian passageway or whatever?8

MR. CUNNINGHAM:  Yes.  Currently9

it can be, yes.10

BOARD MEMBER MANN:  So there is11

nothing physically built on it?12

MR. CUNNINGHAM:  No.13

BOARD MEMBER MANN:  I see.  And so14

then the access to the, I guess this is what15

you were explaining earlier, loading berths16

then are going to be solely from that end?17

MR. CUNNINGHAM:  Right.18

BOARD MEMBER MANN:  And then so19

trucks would have to either back in and then20

pull straight out or pull in and then back21

out?22
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MR. CUNNINGHAM:  That's right.1

They will have to make a right turn into the2

alley and then a rearward right turn out.3

BOARD MEMBER MANN:  And so it is4

for those reasons that you said that only a5

certain size truck could maneuver?6

MR. CUNNINGHAM:  Yes.  If you look7

at the, and Mr. Wells may want to answer this8

question, curb cut at the alley, it's a9

combination of the curb cut and the wall of10

the library that a 55 foot truck would go over11

that curb and have to, you know, kind of ram12

its way into the alley there.13

BOARD MEMBER MANN:  And is it14

unusual that there is sort of a loading berth15

next to a loading berth and then a platform?16

I thought that loading berths were usually17

right next to loading platforms.18

MR. CUNNINGHAM:  That's not19

unusual.  There are many loading berths in the20

District of Columbia where they are stacked21

one behind the other.22
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BOARD MEMBER MANN:  And why is1

that?  Is that just because --2

MR. CUNNINGHAM:  Space.3

BOARD MEMBER MANN:  So you're4

simply required to --5

MR. CUNNINGHAM:  Yes.6

BOARD MEMBER MANN:  -- provide the7

space for a truck to park, but not necessarily8

to unload onto a platform?9

MR. CUNNINGHAM:  That's correct.10

BOARD MEMBER MANN:  At all times?11

MR. CUNNINGHAM:  That's correct.12

That's correct.  And the residential platform13

that would be required would be 200 square14

feet.  We are providing 300 square feet, which15

is really in the end a combination of what16

would be required for the church and the17

residential.18

I can talk about the church19

loading a little bit more if you would like me20

too, because I didn't really talk about that.21

BOARD MEMBER MANN:  No, I don't22
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think I'm -- I don't strictly care about that1

so much.2

MR. CUNNINGHAM:  Um-hum.3

BOARD MEMBER MANN:  I was just4

curious how that works or what the expectation5

is how the loading and unloading would work.6

Would one truck just wait until the other has7

pulled away and then back in?8

MR. CUNNINGHAM:  Yes.9

BOARD MEMBER MANN:  Okay.  10

MR. CUNNINGHAM:  Yes.11

BOARD MEMBER MANN:  I see.  But12

that would all occur on your property anyway,13

right?14

MR. CUNNINGHAM:  That's correct.15

BOARD MEMBER MANN:  Because of the16

closed alley.17

MR. CUNNINGHAM:  That's correct.18

BOARD MEMBER MANN:  I see.  And19

then my last question is regarding the20

penthouse.21

MR. CUNNINGHAM:  Um-hum.22
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BOARD MEMBER MANN:  Which at first1

glance seems like a very unusual penthouse to2

me, but maybe it's just the way that it was --3

MR. CUNNINGHAM:  Um-hum.4

BOARD MEMBER MANN:  -- depicted.5

And I guess one of the reasons why I found it6

unusual is because on the color coded diagram,7

it makes it appear as thought it's another8

residential floor with a penthouse on top of9

it.10

MR. CUNNINGHAM:  It is not.11

BOARD MEMBER MANN:  And I12

understand from your explanation --13

MR. CUNNINGHAM:  Yes.14

BOARD MEMBER MANN:  -- that that's15

clearly not the case.16

MR. CUNNINGHAM:  Right.17

BOARD MEMBER MANN:  But could you18

go into a little more detail on the plan of19

the penthouse then?20

MR. CUNNINGHAM:  Sure.21

BOARD MEMBER MANN:  What's located22
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in each of the spaces?1

MR. CUNNINGHAM:  Absolutely.2

We're required to provide elevator access, so3

the elevator comes up to a central corridor4

that runs down the center of the space, that5

runs down the center of the penthouse.  On the6

upper and lower part of the drawing are7

mechanical rooms, there and there.  They have8

access to the upper level of the penthouse9

that I pointed out earlier.10

And then there are also private11

roof access, which is, will you point to them,12

to private roof gardens on the roof.  And then13

at the end of the corridor is access to a very14

large roof terrace for the entire building.15

BOARD MEMBER MANN:  So this16

penthouse would be no different than any other17

penthouses over an elevator shaft or a18

stairwell access to a roof?19

MR. CUNNINGHAM:  That's right.  It20

will be entirely roof access and then a large21

roof terrace.22
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BOARD MEMBER MANN:  And what were1

the --2

MR. CUNNINGHAM:  And I should3

point out that there was a change in the4

zoning during this process.  So at one point,5

we were having residential recreation space up6

there --7

BOARD MEMBER MANN:  Right.8

MR. CUNNINGHAM:  -- but we're9

still providing it.10

BOARD MEMBER MANN:  Right.  And11

did you say there were -- that you were or12

were not able to meet all the setback13

requirements for the penthouse then?14

MR. CUNNINGHAM:  We are able to15

meet all the setback requirements, because the16

setback requirement is 1:1.17

BOARD MEMBER MANN:  Is that from18

the edge of the structure on which the19

penthouse is located or the edge of the20

building at its building edge?21

MR. CUNNINGHAM:  It's setback from22
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the edge of the building.1

BOARD MEMBER MANN:  From the edge2

of the structure?3

MR. CUNNINGHAM:  So for example --4

BOARD MEMBER MANN:  Not the5

property line.6

MR. CUNNINGHAM:  -- where you see7

the setback here that's 12 feet, the building8

is actually 11 feet tall there.9

BOARD MEMBER MANN:  I see.  So if10

the penthouse on your diagram had been11

depicted somewhat differently and if the walls12

were just a uniform 18 feet 6 inches, it never13

would have drawn my attention to it and it14

would have been just like any other penthouse15

that we would see?16

MR. CUNNINGHAM:  Are you asking --17

sorry, repeat the question.18

BOARD MEMBER MANN:  I just wanted19

to assure myself that there is nothing unusual20

about this penthouse and that, in fact, the21

contents of the, sort of the, cubic footage of22
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that penthouse are no different than they are1

in any other building.2

MR. CUNNINGHAM:  That's correct.3

BOARD MEMBER MANN:  And there is4

no intention that there is any sort of human5

habitation or occupation?6

MR. CUNNINGHAM:  The only7

intention is roof access.8

BOARD MEMBER MANN:  All right.9

Thank you.10

CHAIRPERSON MILLER:  Just so I11

understand what's going on on the two levels.12

MR. CUNNINGHAM:  Yes.13

CHAIRPERSON MILLER:  The roof14

terrace, is that on the bottom level?15

MR. CUNNINGHAM:  Yes.16

CHAIRPERSON MILLER:  Okay.  So17

there is mechanical equipment on part of the18

roof and then, okay, where there is no19

building up there, that's --20

MR. CUNNINGHAM:  That's correct.21

There's no access above the roof terrace.22
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CHAIRPERSON MILLER:  -- the1

terrace.  And then --2

MR. CUNNINGHAM:  Except for3

mechanical access to the cooling towers,4

effectively, which is the primary mechanical5

element in the upper roof.6

CHAIRPERSON MILLER:  Okay.  But7

looking at the diagram, the roof terrace is in8

an open area to the right.  Okay.9

MR. CUNNINGHAM:  That's correct.10

CHAIRPERSON MILLER:  That's11

exactly where he is pointing.12

MR. CUNNINGHAM:  That is correct.13

CHAIRPERSON MILLER:  The roof14

gardens now are in the upper level?15

MR. CUNNINGHAM:  No.16

CHAIRPERSON MILLER:  No.17

MR. CUNNINGHAM:  No, everything is18

down at the lower level.19

CHAIRPERSON MILLER:  So is there a20

distinction between roof garden and roof21

terrace?  Where are the roof gardens that you22
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mentioned?1

MR. CUNNINGHAM:  There are the2

building --3

CHAIRPERSON MILLER:  They are all4

around the mechanical?5

MR. CUNNINGHAM:  Yes.  The6

building is -- we're trying to achieve LEED7

platinum.  I mean, sorry, LEED silver and so8

there are a variety of green roof elements on9

the building.  And Mr. Perkins can point to10

some of those.  They are shown.  It's probably11

hard for you to read, but they are shown toned12

with dots.13

CHAIRPERSON MILLER:  They are all14

on the lower level?15

MR. CUNNINGHAM:  That's correct.16

CHAIRPERSON MILLER:  Okay.  And17

then his upper level penthouse, what's up18

there?19

MR. CUNNINGHAM:  Don't you have a20

plan of that?  Yes.  So that's the plan of the21

upper level.  You can see that is it primarily22
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surrounded by a screen wall.  And then there1

is the elevator overrun.  The fire stair goes2

up there just to allow access to the cooling3

towers, which are there.  That's all.4

CHAIRPERSON MILLER:  Okay.  5

MR. CUNNINGHAM:  No one should be6

up there except for maintenance workers.7

CHAIRPERSON MILLER:  Okay.  Good.8

Thank you.9

MR. CUNNINGHAM:  Okay.  10

CHAIRPERSON MILLER:  And then I11

just want to ask you, maybe if you can just12

explain this a little more.  On page 10 of the13

statement of the applicant, Exhibit 24.  It14

says "A roof structure with a uniform height15

could not accommodate all of the building's16

mechanical equipment, stairwells, access ways17

and elevator overrides without violating the18

1:1 setback requirement of section 770.6(b)."19

And I was just wondering if you could just20

elaborate on that?  Like, you know, why?  Why21

couldn't you have done it with one?22



209

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

MR. CUNNINGHAM:  Well, you know,1

that -- we have a diagram that shows what the2

penthouse would be if we did not vary the3

height.  I mean, I should point out that the4

primary reason why we have not -- why we have5

varied the height is for aesthetics.  You6

know, rather than having a continuous 18 foot7

6 inch wall up there, we have provided a 128

foot high wall for the vast majority of the9

penthouse.10

CHAIRPERSON MILLER:  And if you11

had done it the other way with the one12

enclosure, could you have had the roof gardens13

or roof terraces?  Does it affect that?14

MR. CUNNINGHAM:  Do you want to?15

MR. PERKINS:  My name is Devon16

Perkins.  I'm the project architect for this.17

We needed a broader, wider, lower penthouse,18

so that we could get all of the stairs to19

actually fit to have access to the roof20

terraces.  If we have to pull the wall in a21

full 18 feet 6, then we just really can't fit22
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the stairs.  And so a good portion of the roof1

becomes not accessible.2

CHAIRPERSON MILLER:  Thank you.  I3

just have one other question.  I don't think4

you got back to this and I don't exactly5

remember where it was going, but we were6

talking about the property lines.7

MR. CUNNINGHAM:  Yes.8

CHAIRPERSON MILLER:  And the alley9

or something.10

MR. CUNNINGHAM:  Yes, do you want11

to talk to that?12

MS. SHIKER:  Let me tell you a13

little bit about what he was trying to say.14

There is no rear yard requirement in the C-415

District if you are a corner lot.  This is a16

corner lot fronting on three streets at the17

original property line, although there are18

projections, so you do extend over.  You would19

have gone to the property line.  You could20

have taken G Place or G Street as the front of21

your building and then treated the property as22
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a corner lot.1

Because 10th Street has been2

selected as the front of the building, the3

eastern side of the project has become the4

rear yard and does not meet the,5

approximately, 23 foot requirement under the6

rear yard regulations.  I think what Mr.7

Cunningham was trying to say is, you know,8

before the alley was closed, this wasn't an9

issue and when the alley was closed, it became10

an issue.11

In the alternative, we have talked12

about what the variance would be if this was13

a side yard if you did take G Street or G14

Place as the front of your building and15

treated this as a side yard.  But ultimately,16

I believe the result is more light and air for17

both the library property and for the church18

and residential property.19

CHAIRPERSON MILLER:  Okay.  And I20

remember reading in the filings about, you21

know, depending on which side you called the22
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front, okay, could you just explain to me what1

closing the alley did?  Why did that have an2

impact on which was the side, which was the3

front?4

MS. SHIKER:  It didn't.  Under the5

Zoning Regulations, you can select any side.6

Because we selected 10th Street as the front7

of the building, the rear yard waiver special8

exception was available to us for purposes of9

the relief.10

CHAIRPERSON MILLER:  Okay.  I got11

that.  But I think what I'm missing and I12

don't know if anybody else is up here, but you13

make a point that closing the alley did14

something.  Why did closing the alley affect15

this?16

MS. SHIKER:  I don't think that17

that was the point Mr. Cunningham was trying18

to say.19

CHAIRPERSON MILLER:  Oh.  Mr.20

Sher, do you have --21

MR. SHER:  Madam Chair, for the22
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record, my name is Steven E. Sher, the1

Director of Zoning and Land Use Services with2

the Law Firm of Holland & Knight.  What3

closing the alley did was add an open space on4

the east side of the property that would not5

have been there if the alley had remained6

open.  Our building would have been on the7

line of the alley.  There would have been no8

space on our lot that wasn't covered by the9

building, at that point, so we would not have10

had a yard on that side.11

As Ms. Shiker indicated, if you12

call G Street or G Place the front, we would13

have had a -- the rear yard would have been14

measured from the center line of the street at15

the opposite side.  So if we call G Street the16

front, it would have been half the width of G17

Place.  If we called G Place the front, it18

would have been half the width of G Street.19

We would have had no problem with the rear20

yard.21

Once we created that setback and22
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added half the width of the alley to our site,1

we have an open space on that side.  So if we2

call G Street the front, that would have been3

a side yard and it's not wide enough to meet4

the side yard requirements.  So we would have5

needed a variance from the side yard6

requirements there.7

CHAIRPERSON MILLER:  So this is8

what I think I'm looking at.  By closing the9

alley you added some of that alley to your10

site.  Is that it?11

MR. SHER:  9 feet in width.12

CHAIRPERSON MILLER:  Okay.  So13

that's where you got the rear yard.14

MR. SHER:  Right.15

CHAIRPERSON MILLER:  Okay.  16

MR. SHER:  We have an open space17

that we didn't have before.18

CHAIRPERSON MILLER:  Right.  Thank19

you.  Any other questions?20

COMMISSIONER HOOD:  Madam Chair?21

I know this is not design review, but I'm just22
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curious.  What's going on on the ground floor?1

There's a lot of things happening there.  Just2

explain to me, walk me around, I guess, along3

G Street to 10th Street and tell me what's4

going on around on the ground floor.5

MR. CUNNINGHAM:  Sure.  I think6

I'll probably just start with the church,7

because the entrance to the church is at the8

corner of 10th and G.  This church has been on9

this site since the 1860s.  The entrance to10

the church has always been on that corner, so11

we thought it was very important that we12

continue that.13

The church has a narthex, which is14

really a social gathering space as it comes15

in.  The entrance --16

COMMISSIONER HOOD:  Actually, I'm17

more concerned about the exterior.  And the18

picture in the middle will help me out better.19

MR. CUNNINGHAM:  Yes.  Okay.  If20

you look, I'm going to start on the lower21

right and you are talking about the first two22
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floors of the building, correct, sir?1

COMMISSIONER HOOD:  Yes.2

MR. CUNNINGHAM:  On the lower3

right is a monitor, which is letting light in4

to the rear of the church sanctuary.  Then5

there is a section of solid wall and then6

there is a glass corner at the church and that7

is primarily the narthex.  So the narthex is8

considered a space that is quite open to the9

light, open to the public and will be -- have10

a lot of people inside and out on that11

critical corner.12

The entrance to the church is13

directly under the corner of the residential14

tower above.  And back to your point, Mr.15

Mann, that was one reason why we wanted to do16

that, was to -- because you have this hybrid17

building, to really make that very apparent.18

As you go down 10th Street, there19

is another monitor which is the chapel, which20

is on the second floor of the church.  The21

residential entrance is the break in the22
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brick.  It's a two-story entrance and again,1

back to how much we're kind of pushing into2

this envelope, the residential lobby is only3

13 feet wide.4

And then on the far corner, at the5

corner of G Place and 10th Street, is the6

social service hall or the dining hall.7

Again, that is glass.  It's, as I said8

earlier, supposed to be a kind of restaurant9

quality environment.10

COMMISSIONER HOOD:  Now, the11

monitors.  What purpose do they serve?12

MR. CUNNINGHAM:  Because the13

church is sort of landlocked underneath the14

building, it's like a light scoop that grabs15

some southern light for the church.  And16

similarly, with the chapel, it's to really17

bathe that second floor space in light.18

COMMISSIONER HOOD:  It looks like19

they set out.  How many feet do they set out?20

MR. CUNNINGHAM:  2 feet.21

COMMISSIONER HOOD:  2 feet.  And22
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how tall is it from the sidewalk?  What is the1

height?2

MR. PERKINS:  11 feet.3

COMMISSIONER HOOD:  11 feet.4

Okay.  So if I'm walking along the sidewalk5

and I'm 7 feet, I'll be close?6

MR. CUNNINGHAM:  Well, they are 117

feet off the ground.8

COMMISSIONER HOOD:  So you're9

telling me to do the math myself?10

MR. CUNNINGHAM:  If you are 711

feet --12

COMMISSIONER HOOD:  No, I'm just13

kidding.14

MR. CUNNINGHAM:  The monitor would15

be 4 feet above you.16

COMMISSIONER HOOD:  Okay.  The17

other thing is, I think it was mentioned and18

I think Board Member Mann alluded to it some,19

he talked about the coordination, I think,20

about the loading dock for the residential and21

the church.22
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MR. CUNNINGHAM:  Yes.1

COMMISSIONER HOOD:  Who again is2

going to coordinate that?3

MR. CUNNINGHAM:  The condo4

association rules will specify times and5

coordination of loading and unloading.  There6

is some information, I think, in your report7

about that coordination.  The church currently8

has primarily -- first of all, I should point9

out the church has this feeding program on the10

site currently, so we have a lot of data on11

how they load it.  They load it currently with12

vans and SUVs.  So it's not -- you know, they13

are not loading it with tractor trailers14

currently.15

I should also point out the16

building is a condominium, so it will have17

fewer move-in/move-out times than a rental18

building.  And there will be condo rules that19

will control what those times are and what20

kinds of trucks can be used.21

COMMISSIONER HOOD:  Okay.  22
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MR. CUNNINGHAM:  So there will be1

a coordinated plan to avoid the clash of the2

food delivery and the move-in.3

COMMISSIONER HOOD:  Okay.  Good.4

Okay.  Thank you.  Thank you, Madam Chair.5

BOARD MEMBER LOUD:  How is the6

building demised apart from the condos?7

MR. CUNNINGHAM:  In terms of the8

difference between the social services and the9

church?10

BOARD MEMBER LOUD:  Plan would be11

fine.12

MR. CUNNINGHAM:  All right.  You13

are talking about the end plantering section?14

In general, in section, the first two floors15

of the building are all church and social16

service functions.  Really, there is the small17

residential lobby and the elevator shaft, and18

that's effectively it.19

I mean, if you look at the20

rendering on the far left, all of that brick21

and glass base is really the church and the22
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social service function.  That was a very1

intentional architectural move in order to2

give the church a distinctive visual identity.3

In terms of the access, and,4

Devon, I don't know if we have a second floor5

plan, do we?6

MR. PERKINS:  No.7

MR. CUNNINGHAM:  Okay.  Sorry8

about that.  In terms of the second floor of9

the church, there is -- it's really primarily10

church functions.  The church has its Sunday11

School, it has a chapel, the pastor's office.12

MR. PERKINS:  The sanctuary has13

two floors.14

MR. CUNNINGHAM:  The sanctuary is15

two floors.  That's correct.  Actually, you16

can really see it here.  The blue is church17

functions and the yellow, which includes a18

mezzanine underneath, is the social service19

functions.20

BOARD MEMBER LOUD:  So all of the21

governance issues on the first two floors22
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would be under the control of the church?1

MR. CUNNINGHAM:  That's correct.2

BOARD MEMBER LOUD:  And most of3

the variances, well, the variance and the two4

special exceptions would pertain to the parts5

of the building largely under the control of6

the condo, condo association?7

MR. CUNNINGHAM:  I think that the8

loading requirements is certainly balanced9

between the church and the condominium, as Mr.10

Hood said.  The setback is, in a way, kind of11

a building-wide issue and certainly the12

penthouse is related to the condominium.13

BOARD MEMBER LOUD:  Thanks.14

MR. CUNNINGHAM:  Thank you.15

CHAIRPERSON MILLER:  I just want16

to ask you one more question about the17

building.18

MR. CUNNINGHAM:  Yes.19

CHAIRPERSON MILLER:  I'm not20

familiar with monitors.21

MR. CUNNINGHAM:  Um-hum.22
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CHAIRPERSON MILLER:  What does1

that mean?  Are they big window boxes or what2

is that?3

MR. CUNNINGHAM:  Effectively, it4

is.5

MR. PERKINS:  Skylight.6

MR. CUNNINGHAM:  It's like a7

skylight.  It's a skylight that has some space8

in plan, so that it can get up above the lower9

roof and grab some light.10

MR. PERKINS:  And those boxes will11

have some light coming out of them.12

COURT REPORTER:  I'm sorry,13

please, use the microphone.14

CHAIRPERSON MILLER:  You need to15

go on the microphone.16

MR. PERKINS:  Is it on?17

MR. CUNNINGHAM:  Yes.18

MR. PERKINS:  Those light boxes19

will have light emanating from them in the20

evening hours, so they serve as kind of a21

symbol of a public space.22
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CHAIRPERSON MILLER:  Oh, so they1

don't just let in natural light, they also2

have their own light within them?3

MR. CUNNINGHAM:  They have their4

own artificial light source.5

CHAIRPERSON MILLER:  I see.  Okay.6

Thank you.  Any other questions?  Okay.  Thank7

you very much.8

MR. CUNNINGHAM:  Thank you.9

CHAIRPERSON MILLER:  Do you have10

another witness or what?11

MS. SHIKER:  Would you like to?12

We have a traffic consultant here.  We also13

have Steve Sher, who could go through the14

various areas of relief, if you would like to15

hear any more.16

CHAIRPERSON MILLER:  Okay.  Do you17

want me to see whether my Board has certain18

questions for certain witnesses?19

MS. SHIKER:  Yes, that's fine.20

CHAIRPERSON MILLER:  Okay.  21

MS. SHIKER:  Thank you.22
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CHAIRPERSON MILLER:  Okay.  Give1

us a minute then.  Okay.  We don't have any2

traffic-related questions right now.  I have3

a question for Mr. Sher.4

I don't know whether I haven't5

seen this or I have seen it and didn't realize6

it, but, to me, this seems somewhat unique to7

have sold the air rights above a church and to8

have that coming before us.  And I'm just9

wondering if this is, since the variance test10

involves uniqueness, unique or this is11

something that is not so unique.12

MR. SHER:  There have been other13

churches that have been involved in14

redevelopment projects downtown.  I'm going to15

say particular downtown churches where that16

has happened and I'll give you a couple of17

examples.  The Calvary Baptist Church on 8th18

Street between G and H on the east side, but19

in that case, the church, if you're familiar20

with that site, oldest church building and21

sanctuary is right on the corner of 8th and G.22
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Then there is a building next to1

it and then another building next to that.2

I'm trying to remember, it was Woodward, Green3

and something else.  The Green Building got4

demolished.  They built a new office building,5

but the office building was not built over the6

church.  It was built along side of the7

church.  It was a much larger site, so you8

didn't have the question of integrating one9

over the other as we have in this case.10

This is a smaller site compared to11

that one.  And I don't remember that we12

actually came to the Board for any relief on13

that.  It has a historic preservation case.14

We had to go to the Mayor's agent, but I don't15

think we had any variance issues here on that.16

Similarly, the Mount Vernon Place17

United Methodist Church at 900 Mass Avenue at18

the corner of Mass and K where it fronts on19

Mount Vernon Square is a project that is going20

forward right now.  The church will remain,21

the oldest historic portion remains, some of22
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the later additions are being demolished and1

an office building is being built behind them2

with a kind of a glass atrium that will3

separate the old from the new.4

Again, a much bigger site, office5

not being built over the church, but being6

built behind the church.  And again, I don't7

think we have any zoning issues on that.  It8

was a Mayor's agent case, because the church9

was historic and so forth.  What is different10

about this case in that sense is that we're11

building a new church here, that the old12

church is going to be replaced in its entirety13

and that church is going to be incorporated14

into the building of new development.15

So as Mr. Cunningham was going16

through, you have the first two floors that17

are, essentially, church use and then three18

and up but for the elevator lobby that gets19

you to the up are going to be residential.  So20

when you look at the first floor plan and the21

combination of church use, social service, the22
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residential lobby, the parking garage ramp, it1

is all that stuff, to use the technical term,2

crammed into the first floor or attempted to3

be crammed into the first floor where it4

doesn't fit, that requires the loading to be5

outside the building in that area of the alley6

that was closed.7

So that's what I think makes the8

situation exceptional and unique, rather than9

the fact that it's a church included in a10

redevelopment proposal.11

CHAIRPERSON MILLER:  I guess also12

what I was wondering was where you have the13

separate owners, the land owner and then you14

have the air rights owner.15

MR. SHER:  Again, in the two16

examples I gave you, those churches own pieces17

of a record lot, but they are divided.  I'm18

never quite sure to say whether that is19

horizontal or vertically, but the church owns20

this and the developer owns that.  And it says21

he's going horizontally.  In this case, the22
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church, you know, has an interest in the1

bottom and the condo is above it.  So that's2

what makes it different.3

CHAIRPERSON MILLER:  Right.  Okay.4

Thank you.  Any other questions?  Okay.5

Usually, Mr. Sher is very good at, you know,6

setting forth the whole variance analysis and7

I would hate to not have you do that, unless8

Ms. Shiker is going to do that on closing9

argument.  I just want to -- I would like to10

see that happen here.  I wouldn't want to just11

pass over it, because it's in the brief.12

MS. SHIKER:  I would ask Mr. Sher13

then to come forward and testify.14

CHAIRPERSON MILLER:  Okay.  15

MS. SHIKER:  Since I am not able16

to testify as the attorney.17

CHAIRPERSON MILLER:  Okay.  I18

think that would be helpful.19

MR. SHER:  Okay.  Three areas of20

relief, which I think have been stated clearly21

enough, special exception for the roof22
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structure, a special exception for the rear1

yard, variance on the loading, both in terms2

of number of loading berths and the width of3

the loading berth.4

On the special exception for the5

roof structure, we have walls of unequal6

height.  The highest point of the roof7

structure is 18 foot 6 over the main roof of8

the building, but the lower portion of the9

roof structure has been reduced in height to10

11 feet.  So we described it as a two level11

roof structure, because the lower part is 1112

and the highest point is 18.6.13

The 18.6 gets you to the top of14

the elevator override and the cooling towers.15

And as we have explained, if you took the16

whole volume of the roof structure up to 18.6,17

you would have to set it back further than it18

is now, because we meet the 1:1 when it is19

only 11, but if it's 18.6, we don't.  So20

you've got to squeeze it this way and/or ask21

for relief on the setback requirements, where22
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in this case what we have done is we have kept1

the lower part down, met the setback2

requirements and have walls of unequal height.3

The total impact of that is that4

there is less total volume up there than there5

would be if we sent 18.6 and met the 18.66

setback.  So it is again the size of the site,7

the need to get all the stuff on the roof for8

a residential building as opposed to an office9

building or some other kind of building.10

And as Mr. Cunningham described,11

the roof deck, the gardens, the terraces the12

desire to get people in the building to have13

access to the roof.  The roof elevator, the14

highest stop is at the roof level.  It doesn't15

actually get up the second highest level,16

because then the override would have to go17

even further up.  So we're not doing that.18

And I think that's a fairly clear19

justification for what we are trying to do20

there.  On the rear yard, again, this is a21

special exception.22
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CHAIRPERSON MILLER:  Can I1

interrupt you for a second?2

MR. SHER:  Sorry?3

CHAIRPERSON MILLER:  Can I4

interrupt you for a second?5

MR. SHER:  Sure.6

CHAIRPERSON MILLER:  Just to focus7

us though.  You have explained, you know, what8

would happen if you had to go up to 18.6, I9

think, really well.  And could you just remind10

me, you know, what standard we are looking at,11

you know, to determine that that's okay.  Are12

we looking at 411 or are we looking at13

something else?14

MR. SHER:  Yes, it's section15

411.11 and the requirements are generally that16

impractical because of operating difficulty,17

size of building, lot or other conditions18

related to the building or surrounding areas19

that would tend to make full compliance,20

unduly restrictive, prohibitively costly or21

unreasonable.22
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CHAIRPERSON MILLER:  Right.  Okay.1

Thank you.2

MR. SHER:  Okay.  The rear yard3

special exception, again, we have had some4

discussion of that as the Board went into5

earlier.  This is a corner lot fronting on6

three streets.  If we could do either a court7

in lieu of a rear yard or in that situation,8

you are allowed to use the center line of the9

street at the rear, the side opposite the10

front, half of that becomes the rear yard.11

If we did that in this case, the12

space created by the closed alley remains as13

a side yard.  If we call the G Place or G14

Street the rear, then the other side is the15

side yard and that space wouldn't meet the16

width requirements for a side yard.  No side17

yard is required, but if provided has to be 218

inches per foot of height.19

So what we have done here is20

because we are able to elect which side we21

want to be the front, we have called 10th22
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Street the front, which means we can ask for1

a special exception on the rear, rather than2

have to get a variance on the side yard.  It's3

sort of okay, you can pick what you want.  We4

picked the one that was best for us.5

And in the case of a waiver on the6

rear yard, the issue is, basically, light, air7

and privacy for the occupants of the building8

and as that may affect adjoining property.  As9

we have indicated, the adjoining property is10

the Martin Luther King, Jr. Public Library.11

It is a much lower building than our building12

is going to be, so a substantial number of our13

units are going to look out over that building14

and there won't be anybody directly looking15

into them.16

As Mr. Cunningham indicated in the17

design of the building, at its narrowest point18

at the north end of the building, the distance19

will be, approximately, 16 feet at its closest20

point to that edge of the library on the21

lowest floors, but that widens up to22
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considerably more than 30 feet at the south1

end because of the way the building is2

designed at an angle and then there are the3

setbacks above the third floor.4

So in terms of light, air and5

privacy, I believe that that would not be an6

issue, given that many alleys in the District7

are only 15 feet wide and it's not uncommon8

for both office buildings and/or apartment9

houses to face one another across an alley not10

wider than 15 feet.  So I think what we have11

here is a minimum of 16 feet widening up to12

considerably more than that.13

The last piece of that test has to14

do with providing service functions.  And we15

have all our parking.  It's an underground16

garage in the building, far more than is17

required under the regulations.  Access to the18

driveway off G Place.  We need a variance on19

the loading and that's the next point I'm20

going to talk about.21

None of that is influenced by the22
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lack of the rear yard.  The building is1

programmed. It fits within the FAR and all the2

other things, but why do we need a loading3

variance?  Well, again, the Zoning Regulations4

through the DD Overlay say you can't have a5

driveway leading to required parking spaces or6

loading berths from either G Street or 10th7

Street.8

So that means all of our vehicular9

access has to come off G Place.  G Place is10

the narrowest of the three streets, having a11

right-of-way with the 40 feet, but actually a12

curb to curb distance of only about 20 feet.13

So when you look at the first floor plan and14

you see where the dining room, where the15

entrance to the social service function is,16

where the elevator core is, where the parking17

ramp goes in order to get down to the18

underground garage, there is literally no19

space left within the building to put the20

loading functions.21

So the loading functions are22



237

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

placed outside the building and that space,1

the width of that area outside the building2

created by half the closed alley is only 93

feet.  Ordinarily, a loading berth has to be4

12 feet of service delivery space, 10 feet, so5

we need a 3 foot variance on the width of the6

loading berth and a 1 foot variance on the7

width of the service delivery space.8

The regulations permit those two9

spaces to be stacked, two of them, one behind10

the other, unlike parking spaces which have to11

be freely accessible.  Loading is allowed to12

be one stacked in front of the other.  We13

could have flipped the arrangement to have the14

service delivery space closer to the front and15

the loading berth closer to the back.  It16

wouldn't make any difference.17

The loading platforms are provided18

to the south of the two leading in directly19

into the entrance to the building at that20

point.  But again, because that space is only21

as wide as it is, it's where we can put the22
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loading and it is 9 feet wide.  So the1

internal configuration of the building, the2

dimensions of the exterior space and as we got3

in a little bit earlier, loading for an4

apartment house is one 55 for berth.5

When you get to 50 units or more,6

whether there is 50 units or 1,050 it's still7

only one berth and one service space.  Church8

is not a use otherwise defined in the loading9

schedule, so you wind up looking at all other10

uses and all other zones.  And because we have11

more than 30,000 square feet, we've got the12

one 30 foot berth and the one 20 foot service13

delivery space.14

So in total, one 55, one 30 and15

two 20s.  What we have is one 30 and one 2016

less than 12 feet wide.  I think the site17

conditions justify that.  I think we have18

shown what the exceptional situation and19

condition is and what would be difficult about20

trying to get that space elsewhere on the site21

or in the building.22
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And as we indicated, the church1

and the condo developer will coordinate a2

loading plan.  That can be done before any of3

the units are sold, so everybody knows when4

they are buying what the restrictions are in5

terms of move-in/move-out, size of trucks and6

so forth.  And that will happen between the7

church and the developer.8

CHAIRPERSON MILLER:  Thank you.9

Any questions?  Okay.  Thank you.  Mr.10

Cochran, good afternoon.11

MR. COCHRAN:  Good afternoon,12

Madam Chair and Members of the Board.  For the13

record, my name is Steven Cochran from the14

Office of Planning.  I think that given the15

detailed testimony of the applicant today and16

the extensive questions and answers between17

the Board and the applicant, I'm really not18

sure that the Office of Planning can add19

anything to the testimony today and we would20

like to stand on the record.  Of course, we21

would be happy to answer any questions or go22
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through our report if you would like.1

CHAIRPERSON MILLER:  Do Board2

Members have any questions?3

BOARD MEMBER MANN:  I do.4

CHAIRPERSON MILLER:  Un-hum.5

BOARD MEMBER MANN:  It has nothing6

to do with the relief that is being sought7

today, but it does have to do with your8

report.  You identified what you consider to9

be an apparent violation of the Height Act.10

Would you like to address that?11

MR. COCHRAN:  I would actually12

prefer to leave that to the Zoning13

Administrator to determine whether that meets14

the Height Act Regulations or not.15

BOARD MEMBER MANN:  Right.  They16

certainly would be the ones to make that17

determination in this case.  So you don't want18

to say anything about the fact that you have19

identified it in your report?20

MR. COCHRAN:  No, I would prefer21

not to.22
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BOARD MEMBER MANN:  Okay.  1

CHAIRPERSON MILLER:  I would just2

like to ask you how unusual you think that3

this project is, first of all, in terms of4

selling air rights above a church.  We can5

begin with that.6

MR. COCHRAN:  Um, my memory is7

failing me.  I had remembered two examples,8

neither from Washington, but right now I'm9

remembering only one and that's in New York10

City.  St. Peter's Catholic Church is on the11

east side of Manhattan and sold its air rights12

for the City Corps Building right above it.13

The church was rebuilt as a new church in the14

'70s and the City Corps Building was built15

above it, literally right above it.16

The other one actually my memory17

is coming back is the building in Arlington18

that has the -- well, it's actually called Our19

Lady of the Gas Station.  It has the gas20

station, the church and the office building21

right in the heart of Rosslyn.  So it's -- I22
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don't know whether that is leased space on1

that one or air right space.  I do know that2

the one in New York is air right space.3

CHAIRPERSON MILLER:  And this4

might be a little less unusual, but still it5

is -- would you say that it falls within an6

exceptional category to try to combine uses in7

one building, as they are showing here, at8

least on the first level of church, social9

service and access to condominiums?10

MR. COCHRAN:  I would say it's11

unusual.  I don't think it's unique.  It's12

exceptional.13

CHAIRPERSON MILLER:  It does14

create exceptional challenges though?15

MR. COCHRAN:  Absolutely.  Between16

the DD Regulations and the number of uses on17

the ground floor, yes, that's absolutely an18

exceptional situation.19

CHAIRPERSON MILLER:  Okay.  I20

think it was an excellent report and, if I'm21

correct, your report along with DDOT found22
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that there weren't any adverse impacts that1

would result, if relief were granted as2

requested.  Is that correct?3

MR. COCHRAN:  That's correct.4

CHAIRPERSON MILLER:  Okay.  Thank5

you.  Does the applicant have any cross6

examination for Office of Planning?7

MS. SHIKER:  No, we do not.8

CHAIRPERSON MILLER:  Okay.  And9

you do have the report.  Okay.  I guess any10

other questions from the Board for Office of11

Planning?  Just in case, has anyone from the12

ANC happened to come in the room?  Okay.  Not13

seeing anybody, is there anybody here in14

general who would like to testify either in15

support or in opposition to this application?16

If so, it's your opportunity to come forward.17

I see one person who is18

interested.  Is that correct?  Good afternoon,19

let me just remind you you can turn on the20

microphone.  The red light will go on and then21

introduce yourself for the record.22



244

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

MS. GADDIS:  Thank you.  Well, I1

have a written statement, but I guess maybe I2

could read that and then it has been my3

understanding for one thing that there would4

be -- that we continue to own the air rights5

over it, so --6

CHAIRPERSON MILLER:  I'm sorry.7

MS. GADDIS:  -- over the first --8

CHAIRPERSON MILLER:  Can I9

interrupt you for minute?10

MS. GADDIS:  Yes.11

CHAIRPERSON MILLER:  I'm not sure.12

Did you identify yourself for the record?13

MS. GADDIS:  Oh, maybe not.14

CHAIRPERSON MILLER:  Okay.  15

MS. GADDIS:  I'm Virginia Gaddis.16

I'm a 30 year member of this church.  And I17

think there has been some real deficiency in18

announcements, particularly of this particular19

hearing and the alley closings.  I have20

attempted to see the record of that and get a21

tape of that hearing and without any luck.22
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So anyway, I just think the sign1

that's on the church right now is not going to2

be visible to very many people and I think we3

need to realize what we are losing if we adopt4

this building on the ground.  I have some5

pictures here that I would -- may I?  They are6

right here.  They're not far.7

I think you have to envision a8

couple of acres of rubble preceding this9

building in that there is -- demolition would10

be necessary for this very lovely church.  It11

has a most unusual set of windows, eight of12

them, that are 12 feet by 3, have been there13

for 50 years.  And there appears to be no14

problem with them.15

The only church pictures that ever16

surface are -- look like this, muddy, but this17

is more realistic.  I have this I would like18

to open up.  And the thing I have found19

particularly interesting is that how20

uninterested the developers are in what is21

there right now.  We are adjacent to a22
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historical building.1

And if you look down the street,2

you see a number of others of them, like the3

Ford Theater, the St. Patrick's Church, the4

museum is a block away, Metro Center is across5

the street, the Red Line is under G Street,6

the trains.7

Now, you're talking about huge8

trucks and things.  I think that somebody9

needs to think about Metro Center, because10

these folks also intend to build a four or11

five layer parking lot underneath.  And now12

this is -- and then the rest of them are here.13

All of those windows that were the work of an14

artist and the gallery that is still15

functioning in Philadelphia, in Minnesota, the16

artist/architect who worked with this gallery17

did not survive after he finished the job very18

long.19

I don't know whether it was a20

couple -- a year or two, but so these are a21

special historic magnificence within that22
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church that is destined for demolishing.  I1

think I have another, just another set also.2

I would like to have seen at least3

some of the developers say well, what can we4

do with what is here, you know.  So I would5

like to simply emphasize that we are so close6

to being part of the historic fabric as7

regards landmarking that it is still -- it8

would still seem to be a possibility.9

And yet, demolition is starting10

and the people have left the church in January11

as they said they would.  However, the12

developer asked for more than a year's time to13

assess the condo market.  Now, I notice we're14

still talking condo, but it seems to me that15

there should be some time lapse here where the16

general public gets to say something about17

what is going on with that building, because18

it could be such a plus for the District of19

Columbia to keep.20

Now, that's -- and the fact of the21

impacts on Metro Center.  If there is ever to22
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be anything done with Metro Center, it's1

certainly not going to move in our direction,2

if we have several layers of parking3

underneath.  The alley was good for parking4

and I'm fairly certain that you still can5

drive through that alley and come out the6

other end and it was always a possibility for7

people who would otherwise have a problem8

going down to 10th Street and then getting9

into -- yet that at one time was a park, not10

too long ago.11

CHAIRPERSON MILLER:  Can I ask you12

to wrap up, just because --13

MS. GADDIS:  Yes.14

CHAIRPERSON MILLER:  Okay.  15

MS. GADDIS:  I think I've said it.16

CHAIRPERSON MILLER:  I appreciate,17

we appreciate your comments and those look18

like beautiful windows.  I hope they are19

preserved in any event.20

MS. GADDIS:  Thank you.21

CHAIRPERSON MILLER:  And that22
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would really be up to the church.1

MS. GADDIS:  Yes.2

CHAIRPERSON MILLER:  Is there any3

cross examination?4

MS. SHIKER:  No, there is not.5

CHAIRPERSON MILLER:  Okay.  6

MS. BAILEY:  Madam Chair, would we7

need any of those photographs in the record?8

MS. GADDIS:  Yes, would you?9

CHAIRPERSON MILLER:  Would you --10

MS. GADDIS:  Well, I would be11

happy to give you some.  Oh, I can't go12

through.13

CHAIRPERSON MILLER:  Oh, I just14

would like to follow-up on that testimony.15

Even though this is really not before us, just16

to ask you, do you know what is happening, if17

any of the church is being preserved, if any18

of the windows are being preserved?19

MS. SHIKER:  I could ask Peter20

Tracey from the church to come up and address21

that issue.  And also, I would ask Al Hedin to22
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supplement that testimony.  He can also1

address the meetings that have taken place2

with Historic Preservation.3

CHAIRPERSON MILLER:  Okay.  Thank4

you.5

MR. TRACEY:  Good afternoon.  My6

name is Peter Tracey.  I reside at 1213 New7

Jersey Avenue, N.W. and I'm a lawyer in the8

Law Firm of Howrey LLP. I work at 12999

Pennsylvania Avenue, N.W., so I spend most of10

my waking hours somewhere in the vicinity of11

the church site.12

I joined First Congregational in13

2007, shortly after I arrived in D.C.  And14

just to put a little bit of context into kind15

of where we were as a congregation in going16

forward with this project, there is no17

question that the building maintains much18

affection and much love in the hearts of many19

members who have contributed to the life of20

the congregation and the community for many21

years.22
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However, I think it has to be1

taken into account that the facility is an2

aging facility.  Having been involved in3

church governance for the past five or six4

years, I can tell you that the costs of5

deferred maintenance, the costs -- the ongoing6

costs of energy, electric and so forth are,7

essentially, eating us alive.8

And the congregation came to the9

realization that in this market and sitting on10

this property in this area, we were not being11

good stewards, if you will, to maintain a12

building that was, essentially, deteriorating13

when, in fact, we could put our equity in that14

building or in the land to a higher and better15

use in terms of the social services that the16

church provides as well as the provision of a17

new building that could potentially serve our18

congregation for another 100 years.19

The First Congregational Church,20

as the name implies, is a congregational21

church.  We're a member of the UCC.  And just22



252

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

by way of background, every decision that is1

made in the church, every significant decision2

is put to a vote of the membership.3

And I can tell the Board that4

every decision along the way affecting this5

project has been put to a member -- a vote of6

the membership and I was actually moderator of7

the church at the time that the decision to8

develop was made and that vote was 60-5.  And9

every subsequent vote relating to development10

issues has been of a similarly wide margin.11

We respect the voices of those who12

dissent.  We hear all the opinions that are13

offered, but in terms of the congregation's14

view, we have reached the conclusion that this15

is a process that should go forward.16

In terms of preservation of the17

building, we did a survey, if you will, prior18

to undertaking the redevelopment project.  We19

interviewed various representative of20

Historical Preservation Board, people who had21

an interest in historical structures.  And we22
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were, essentially, told in no uncertain terms1

that our building, while the site itself has2

a certain history attached to it based on our3

longevity at the site, in terms of the4

architectural merit of our building, the5

present structure, we are at least 50 years6

away from being recognized as a merit --7

architecturally meritous structure.8

We don't have 50 years to wait for9

a historic designation.  We are a small10

congregation of, approximately, 180 members11

and we do not have a significant endowment.12

We are relying entirely or substantially, I13

should say, on individual member pledges to14

meet our operating budget.  And as any of you15

who are members of faith communities know,16

that is a tough proposition in this day and17

age.18

So turning to the point of what we19

can do with respect to the building, we are --20

the windows have been a concern as Virginia21

Gaddis correctly pointed out.  The windows22



254

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

have been a concern in this project since day1

one.  We have investigated the background of2

the windows.  We have attempted to determine3

if the windows could be incorporated in the4

new site and that's not really a realistic5

possibility.6

We have discussed the idea of7

perhaps taking parts of the windows and8

incorporating in the new site.  The consensus9

is, at this point, we are truly trying not to10

destroy the windows.  The idea will be take11

the windows, put them in storage for as long12

as necessary, and figure out if we can find a13

buyer or another church that's interested in14

them.  So that's the present plan with respect15

to the windows.16

With respect to other17

architectural elements of the church, you18

know, I can't -- we are going to try to be19

environmentally responsible, consistent with20

the LEED-certification requirements that you21

spoke -- that you heard of earlier today.22
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We're trying to be environmentally1

responsible.2

So my understanding is that much3

of the construction material from the4

demolition will, in fact, be recycled for5

various other construction projects and I6

think Mr. Hedin can speak to that, if7

necessary.8

So with respect to this project,9

no one debates the fact that this is an10

emotional decision for our congregation and11

that not everyone is going to be happy.  And12

no one debates that the building and the13

structure as the center of our faith-life has14

a lot of emotional attachment for people.15

But we all also recognize by, you16

know, the voting majorities that I talked17

about today, that this is a rare opportunity18

and it is an important opportunity for us and19

we believe that we are putting this land,20

which is part of our -- over which we have a21

stewardship commitment to the best use that we22
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can.  And it is our hope that our congregation1

will continue to be able to thrive and support2

the social service programs that we support3

for the coming 100 years.  That's all I really4

have to say.  If there are any questions from5

the Board?6

CHAIRPERSON MILLER:  Okay.  7

BOARD MEMBER LOUD:  A very quick8

question.9

MR. TRACEY:  Sure.10

BOARD MEMBER LOUD:  And this is11

not dispositive of our jurisdiction here12

today, but there were 60 votes in favor, 513

against the total membership of about 180?14

MR. TRACEY:  Yes.15

BOARD MEMBER LOUD:  Was it just16

that the majority of your membership did not17

find the issue compelling enough to take a18

position or just explain that a little bit.19

MR. TRACEY:  Well, yes, you know,20

we certainly are -- our effort was to get the21

information out to everyone who -- every22
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voting member.  And I think that at the time1

that the vote was cast, the general sense was2

that everyone was in favor of it.  And I3

suspect that those who actually attended the4

meeting recognized that it was going to be a5

vote overwhelmingly in favor and others didn't6

feel that there was a need, you know, to come7

to the meeting.8

There wasn't a sense that there9

was a lot of dissent about this, I guess, is10

the answer.11

CHAIRPERSON MILLER:  I'm just12

curious.  Where is your congregation going to13

meet during the demolition period?14

MR. TRACEY:  We have already15

moved, actually, to 1st Trinity Lutheran,16

which is at 4th and E.17

MR. CUNNINGHAM:  Across the18

street.19

MR. TRACEY:  Right across the20

street.  So any of you who don't have a21

congregation, you're welcome to come join us.22
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That's Sunday afternoons at 1:00.  But, yes,1

that's where we will be for the duration and2

then once the new structure is completed, we3

will hopefully have a new church home sometime4

by the end of the decade.5

CHAIRPERSON MILLER:  Okay.  Thank6

you very much.7

MR. TRACEY:  Thank you.8

CHAIRPERSON MILLER:  Anything else9

you would like to add?10

MS. SHIKER:  No.  If there are no11

other questions, we could just go to our12

closing, if you would like?13

CHAIRPERSON MILLER:  Okay.  14

BOARD MEMBER MANN:  Madam Chair?15

CHAIRPERSON MILLER:  Yes.  No, we16

have a question.17

BOARD MEMBER MANN:  Well, I was18

reminded of something that I think I saw in19

the filings.  There was some consideration20

given to Metro, was there not, in future21

connections between stations?22
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MR. HEDIN:  Madam Chair, my name1

is Al Hedin.  I'm with PN Hoffman.  We are a2

joint venture member with E.R. Bacon, Eleanor3

Bacon, who is in attendance today, to develop4

along with First Congregational United Church5

of Christ the project that is in front of you.6

We have met with WMATA and, as was7

indicated earlier, the Red Line does run8

directly in front of the church along G Street9

in between Gallery Place and Metro Center.  We10

met with WMATA.  WMATA has several long-term11

options or plans for expansion of the two12

terminals.  They do have a pedestrian arcade,13

if you will, that will connect the two or at14

least that's a plan.15

And what we have worked out with16

WMATA, as well as with the library, WMATA had17

focused on placing a pedestrian access stair18

to lead from the surface, the street level,19

down below to gain access to this below level20

concourse, if you will, that will connect the21

two train stations.  And while it is a fairly22
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lofty plan, this would allow that access to1

continue, because we would utilize the front2

half, if you will, or at least a portion of3

that 18 foot wide alley to allow for a4

stairwell to accommodate the WMATA Future5

Expansion Plans.6

They have several other plans that7

are not quite as intrusive, but that was one8

of the options that we wanted to leave open9

for WMATA, so that we have, in fact, taken10

that into consideration.  As a matter of act,11

this morning I met with a sheeting and shoring12

contractor to discuss the particulars about13

the support of excavation and the added14

difficulty, because of the proximity to WMATA15

in the depth of our proposed excavation.16

BOARD MEMBER LOUD:  Thank you.17

CHAIRPERSON MILLER:  Before we go18

to closing, if there are no other questions,19

I want to note since the ANC is not here, that20

we do have a letter from the ANC.  It is21

marked as Exhibit No. 18.  And it appears to22
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meet our requirements for great weight.  And1

it states in general that the ANC met at its2

regularly scheduled November 1, 2006 public3

meeting, which a quorum was present, and they4

unanimously voted 4-0 to support this5

application.6

It says at the bottom that the7

Commission finds this project to be in keeping8

with the ANC's vision for this area and9

believes that it will be a positive10

redevelopment for the neighborhood.  So it11

says some other things in there, but that's12

the highlight of it and it's in the record as13

Exhibit No. 18.  Okay.14

MS. SHIKER:  Okay.  Thank you.  We15

believe that the application satisfies the16

burden of proof, as we have gone through in17

our detailed testimony today.  And we18

appreciate Ms. Gaddis coming down and giving19

her testimony and her views, although we do20

not believe that her concerns relate directly21

to the relief requested herein.22
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Accordingly, we know of no other1

opposition.  We have strong ANC support.  We2

have Office of Planning support and we have3

the District Department of Transportation4

support for this project and we would5

respectfully request that the Board grant the6

application.  Thank you.7

CHAIRPERSON MILLER:  Thank you.8

Any final questions?  Okay.  Let me see what9

the consensus of the Board is. Since it's10

early in the afternoon and we don't have any11

other cases, I think, and there's no12

opposition, that we might try to deliberate on13

this now.  And there is a lot here, but I14

think that if we break it down into the15

specific areas of relief and, you know, go16

through the material, we should be able to do17

that.  Is the Board ready to deliberate it?18

Okay.  Well, then in that vein, i19

would say that just looking at the application20

for relief, the first application for relief21

involves the variance from the off-street22
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loading facility requirements under section1

2201.  So I'm going to pull 2201, but if2

anyone wants to start, they can, otherwise we3

can all pull the regulation.4

BOARD MEMBER ETHERLY:  Madam5

Chair, I would be more than happy to weigh in6

as relates to the variance test and, of7

course, speak to the other special exceptions8

as we move forward.  If it's appropriate to9

break out the relief, if that's your10

suggestion, I would be more than comfortable11

to do that, but I'm perhaps even more inclined12

just to move the entire application in toto13

and then we can talk through each separate14

test as appropriate.15

So perhaps if you are comfortable16

with that, I would move approval of17

Application No. 17617 of First Congregational18

United Church of Christ, pursuant to 11 DCMR19

3103.2 and 3104.1, for a variance from the20

off-street loading facility requirements, a21

special exception from the roof structure22
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requirements under sections 411 and 770.6, a1

special exception for a waiver of the rear2

yard requirements under section 774.  And I3

believe that covers all of the relief.4

We had a slightly different5

wording in the preamble, so I'll leave the6

relief at those three primary areas, the7

variance and the two special exceptions, to8

allow the construction of a mixed-use church9

and residential development at premises 945 G10

Street, N.W., and I would invite a second.11

BOARD MEMBER MANN:  Second.12

BOARD MEMBER ETHERLY:  Thank you13

very much, Mr. Mann, and thank you again,14

Madam Chair.  I'll begin with the variance as15

it relates to the off-street loading16

requirement, because I think that is perhaps--17

I would hazard a guess that none of the areas18

of relief, in this particular application, are19

unclear to me.20

The variance perhaps is the most21

crystal clear of all of the relief being22
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sought here, given some of the very clear,1

clear issues that are at work with respect to2

the variance test.  As we deal with the issue3

of, first and foremost, the exceptional and4

extraordinary situational condition, I think5

it has been very well-born out in the record6

with respect to some of the existing7

prohibitions as relates to the DD Overlay.8

In particular, the prohibition of9

using 10th Street or G Street for driveway10

access, therefore, dictating the access has to11

come from one particular place.  And then, of12

course, as we look at the interior13

configuration that is planned for the first14

floor, the interplay, if you will, of the15

planned uses on that first floor space alone16

is mind boggling to say the least.  But I17

think it very clearly lays out that there are18

significant constraints that prevent this19

applicant from complying with the Zoning20

Regulations as it relates to the exceptional21

and extraordinary situation.22
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Clearly, as you move towards1

looking at the practical difficulty here,2

there is not enough space along G Place to3

locate loading inside the building.  We have4

a closed alley which has a very limited width5

that dictates or rather constrains the type of6

vehicles that could come into the alley for7

loading purposes.8

There was a little bit of9

conversation among myself and the Chair10

earlier, because as the Chair and some of my11

colleagues know, I often trip over myself to12

highlight Monaco and a couple of other cases13

that deal oftentimes with non-profits and the14

variance test.  And it is not an unusual set15

of circumstances that we have a non-profit16

coming before us for a variance, but I like to17

highlight those cases and their progeny,18

because they speak to the ability of this19

Board to look at a non-profit's mission, to20

look at a non-profit's operations and how21

those factors themselves also play into22
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aspects of the exceptional and extraordinary1

situation or condition.2

And as it has been very well-3

presented in the testimony, there are clear4

purposes that are served, that are sought to5

be served by the church by its activities.6

With respect again to the sanctuary and its7

related space, the residential lobby, kitchen8

and dining room and, of course, the social9

service area, in particular, as it relates to10

the church.  These are all considerations that11

significantly impact what can go where as it12

relates to the first and second floors and,13

for that matter, the rest of the building.14

So these will be themes that I15

will come back to perhaps as we speak in a16

moment about the special exception pieces.17

But as it relates to the exceptional and18

extraordinary situation or condition, I think19

the argument is very well put forward with20

respect to the existing restrictions as21

codified in the Zoning Regs, the practical22
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difficulties that flow from those1

difficulties, from those conditions.2

And then finally, with respect to3

the no detriment to the public good aspect of4

the variance test, I believe the loading5

facility, it has been satisfactorily6

demonstrated that the applicant has more than7

a satisfactory plan and organizational8

structure with respect to dealing with the9

existing loading needs that will be necessary10

for both the church and the condominium11

portion of the development.12

Those are my initial comments and13

observations as it relates to the variance14

test.  And again, just for those who like to15

hear the nuances of Zoning Regs again, I'm16

speaking a little bit to Monaco.  I believe17

also, there was a case St. Clerics that dealt18

again with the issue of non-profits and how19

this Board can, at times, look at a non-20

profit's mission and operations from the21

standpoint of a variance.22
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But I don't think we need to get1

that sophisticated here.  I think the case is2

relatively straightforward as relates to what3

this applicant has to do to make this project4

work from the standpoint of the variance test5

as relates to the off-street loading facility6

requirements.7

As we move into the special8

exception --9

CHAIRPERSON MILLER:  Could we --10

BOARD MEMBER ETHERLY:  Would you11

like me to take a breath there and pause,12

Madam Chair?13

CHAIRPERSON MILLER:  Yes.  I think14

it just would be easier if we do one at a time15

and then we'll be done when we -- is that all16

right with you?17

BOARD MEMBER ETHERLY:  Fine by me.18

CHAIRPERSON MILLER:  Okay.  I'm19

just going to pipe in just a little bit,20

because I think you covered it pretty21

thoroughly.  And I just want to highlight that22
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I see a uniqueness in this situation or1

certainly an exceptional condition in the2

combination of the social service, residential3

and church coming together on a small plot or4

property.5

We talked about whether or not how6

unique was it that it was air rights and land7

rights, but that being said, that was unique,8

but this whole situation, in any event, is9

unique and gives rise to exceptional10

challenges to accommodate all of those11

different needs on one parcel of property.12

And we have seen that there is no13

-- that's what gave rise to the difficulties14

for these loading requirements.  And by giving15

relief on these loading requirements, there is16

no substantial adverse impact.  DDOT has taken17

a look at this.  Office of Planning has taken18

a look at it.  Basically, the needs of the19

building are going to be served.  They don't20

need as many platforms, etcetera, as the regs21

require.22
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So without going into too much1

more detail about the width, the platform or2

whatever, I think that, in general, those3

three prongs are covered for this variance.4

Any other comments on this?  Okay.  Mr.5

Etherly, are you going to want to proceed to6

the next?7

BOARD MEMBER ETHERLY:  Certainly,8

Madam Chair.  And I'll note that while we did9

not get into extensive conversation about10

traffic, the consulting traffic report, that11

is also part of the record and demonstrates12

the manner in which this project has13

approached the issue of providing adequate14

loading and planning to deal with both the15

needs of the church and social service16

functions and, of course, also the condominium17

function on the subject property.18

As it relates to the special19

exception, let's perhaps move to the special20

exception for the rear yard.  As is laid out21

in the standard of the test for the rear yard22
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special exception, for my colleagues and for1

you, Madam Chair, 774.3 speaks to the fact2

that "Apartments and office windows shall be3

separated from other buildings that contain4

facing windows a distance sufficient to5

provide light and air and to protect the6

privacy of building occupants."7

We clearly have that here, as has8

been identified in the applicant's argument.9

There are, of course, currently no habitable10

rooms existing in the building to the east,11

that being the Martin Luther King, Jr.12

Library.  At the closest point on the north13

end, the corner of the proposed building, is14

16 feet from the library.  It widens to 2015

feet for about half the width of the site and16

then finally its setback at south end above17

the third floor increases that width to more18

than 30 feet.19

As the applicant indicated in the20

testimony, clearly, their approach to this21

project has been with a deference and a22
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respect, if you will, for the existing library1

site and, of course, the significance of that2

site.  And I think the plan that is before us,3

both in terms of its articulation and its lay4

out, speaks very clearly to that.5

With respect to 774.4, which6

speaks to "In determining distance between7

windows and buildings facing each other, the8

angle of sight lines and the distance and9

penetration of sight lines into habitable10

rooms shall be sufficient to provide adequate11

light and privacy to the rooms."12

The Office of Planning's report at13

page 6 clearly speaks to the fact that this14

project meets the criterion.  Again, as the15

nearest building to the east would be a16

minimum of 20 feet away and as much as 30 feet17

away in some locations.18

774.5 provides that "The building19

plan shall include provisions for adequate20

off-street functions, including parking and21

loading areas and access points."  As noted in22
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the Office of Planning's report, clearly, the1

project will more than meet the parking2

requirements.  And, of course, the applicant3

is seeking variances from the requirements4

from the loading functions, as we have already5

discussed.6

Finally, with respect to the 774.67

"an appropriate review," we have on record, of8

course, the report from DDOT expressing no9

concerns or objections to the project.10

Similarly, OP has reviewed the project and11

provided their testimony in support of the12

application.13

As was alluded to towards the14

tailend of our testimony, there has been15

discussion with WMATA, the Washington16

Metropolitan Area Transit Authority, with17

regard to any potential impacts there and18

concerns have been addressed adequately in19

that regard.20

So I think as it relates to the21

issue of the rear yard, Madam Chair, and for22
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my colleagues, I think all the relevant1

requirements of section 774 have been2

addressed.  I'll pause there.3

CHAIRPERSON MILLER:  I would4

concur.  I think you have totally covered5

everything.  Does anybody else have anything?6

No?  Okay.  Continue.  That was excellent.7

BOARD MEMBER ETHERLY:  Excellent.8

I'm happy to be on a roll here.  I'm using up9

all my energy and I have to save that, as my10

colleagues know.11

Finally, on the issue of roof12

structures under section 777, I think again13

here is where the applicant has continued in14

the vein of being consistent with respect to15

not only the spirit, if you will, of the16

Zoning Regulations, but, of course, wherever17

possible, the substance.18

Nevertheless, clearly, there are19

some considerations here as relates to the20

roof structure and I think the applicant has21

done an excellent job of trying to address22
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those while remaining clear, if you will, to1

the spirit of the Zoning Regs as relates to2

the roof structure.3

Clearly, as my colleagues are4

aware, and based on the discussion in the5

application, the roof structure's required6

walls must be of equal height.  And what is7

provided here, let me make sure I orient8

myself appropriately in my discussion.9

CHAIRPERSON MILLER:  And that's in10

411.5, I believe, it says that they can be of11

equal.  They have to be of equal height.12

BOARD MEMBER ETHERLY:  Correct.13

CHAIRPERSON MILLER:  However,14

411.11 is the authority that gives us to waive15

that.16

BOARD MEMBER ETHERLY:  Correct.  I17

lost my train of thought, Madam Chair.18

Excellent.  Here we go.  With respect to19

411.11 "Where impractical, because of20

operating difficulty, size of building lot or21

other conditions relating to the building or22
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surrounding area, that would tend to make full1

compliance unduly restrictive, prohibitively2

costly or unreasonable," as the regulation3

goes on to speak, "nevertheless, provided that4

the intent and purpose of this chapter and5

this title shall not be materially impaired by6

the structure and the light and air of7

adjacent building, shall not be affected8

adversely."9

We have discussed certain aspects10

of this as it relates to some of the other11

relief being sought with regard to the other12

areas.  But as the applicant has noted with13

respect to the roof structure, there is a size14

issue with respect to the building lot.  Here15

the lot is 109 feet in the east/west16

direction.  And the issue here is with respect17

to the residential aspect of the building18

here, accommodating all of the appropriate19

rooftop functions that are pertinent to that20

residential function here.21

The penthouse meets setback22
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requirements.  However, if the entire1

penthouse was required to be at the maximum2

height, clearly, they would not meet it.  The3

roof structure, as has been presented, meets4

setback requirements and the penthouse is5

smaller in volume than if the walls were all6

at one height.7

This is the aspect of the8

applicant's presentation, Madam Chair, and for9

my colleagues, where I alluded to the fact10

that I think, clearly, the spirit here is11

nevertheless being adhered to by the applicant12

with respect to the project as it is currently13

contemplated and designed and presented to us14

today.15

I'll take a breath there on that16

special exception piece as it relates to the17

roof structure, Madam Chair.18

CHAIRPERSON MILLER:  Thank you.19

Now, I cited 411.5, but I think 411.3 is also20

at issue.  It says that "All penthouses and21

mechanical equipment shall be placed in one22
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enclosure."  And they are placing it in two1

enclosures and the reason that they gave was2

that if it was all in one enclosure, it would3

go higher and the building would have to be4

setback even more from the street and it would5

be more condensed and that space is really at6

a premium in this building to accommodate all7

these different uses.8

And so that makes good sense to9

me.  It falls within our grounds for waiving10

it under 411.11.11

BOARD MEMBER ETHERLY:  Um-hum.12

CHAIRPERSON MILLER:  I'm not sure13

if there is more to say on this.  Is there,14

other Board Members?15

COMMISSIONER HOOD:  Well, I would16

just add, Madam Chair, from my view, the17

Office of Planning and the applicant, as Board18

Member Etherly has already articulated, I19

think the record is definitely complete and I20

don't know how much more we can say on this.21

But I think it's definitely complete and I'm22
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ready to move forward with the vote.1

BOARD MEMBER MANN:  Madam Chair, I2

think in the Office of Planning's report, they3

say that this project does conform with 411.34

and that this is considered one enclosure.5

CHAIRPERSON MILLER:  Oh, that's6

interesting.  Okay.  7

BOARD MEMBER MANN:  I think that--8

I'm not certain that we heard that it was9

necessarily -- that there were necessarily two10

enclosures so much, it's just that the11

configuration of the enclosure changed as it12

rose from the building.  It's not like we have13

one penthouse enclosure, for example, at one14

end of the building and then a completely15

separate one at the other.16

It's just that as the enclosure17

rose from the roof level, it set back and it18

changed its shape.19

CHAIRPERSON MILLER:  I get it.20

Like a wedding cake or something, right?21

BOARD MEMBER MANN:  That's right.22
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CHAIRPERSON MILLER:  Okay.  Okay.1

So I stand correct.2

BOARD MEMBER ETHERLY:  Correct.  I3

mean, just --4

CHAIRPERSON MILLER:  But the same5

rationale was applied here.6

BOARD MEMBER ETHERLY:  Absolutely.7

CHAIRPERSON MILLER:  Yes.8

BOARD MEMBER ETHERLY:  I mean,9

just for clarification, as was indicated at10

the applicant's submittal at page 10, they are11

requesting relief from section 411.5, which12

requires the enclosing walls of the penthouse13

to be of equal height.  But the plan as it is14

illustrated, you have one roof structure, but15

there are multiple heights.16

The tallest portion is at 18 feet17

6 inches, that encloses the elevator, egress18

stairs and taller cooling towers.  And then19

there is a step down from the center structure20

to a maximum height of 11 feet.  The setback21

is more than the required 1:1 distance based22
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on the step in height, but it is nevertheless1

the 411.5 issue that requires a special2

exception.3

But again, as we have already4

discussed and as my colleague, Mr. Hood, has5

indicated, I think clearly the special6

exception standards have been satisfied here.7

And again, the applicant has complied, I8

think, very well with the spirit and intent of9

the roof structure provisions by ensuring that10

adequate light and air to adjacent property11

and abutting streets nevertheless will be more12

than sufficient.  Thank you, Madam Chair.13

CHAIRPERSON MILLER:  Thank you.14

Yes, and I also want to add just that with15

respect to no adverse impacts, I think that16

they show that they have been very sensitive17

to the Martin Luther King Library and to the18

streetscape and light and air of surrounding19

properties.  We haven't seen any adverse20

impact.21

We did have someone come forward22
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who was concerned about the demolition of the1

church, but that really is not an issue that2

is before us.  Any other comments?  Okay.3

Then we have a motion before us, I believe,4

addressing all the relief that the applicant5

is seeking.6

Mr. Etherly, did you move to7

approve the application?8

BOARD MEMBER ETHERLY:  Yes.9

CHAIRPERSON MILLER:  And Mr. Mann10

seconded it?11

BOARD MEMBER ETHERLY:  Yes.12

CHAIRPERSON MILLER:  Is there any13

further discussion?14

All those in favor say aye.15

ALL:  Aye.16

CHAIRPERSON MILLER:  All those17

opposed?  All those abstaining?  Would you18

call the vote, please?19

MS. BAILEY:  Madam Chair, the vote20

is recorded as 5-0-0 to grant the application.21

Mr. Etherly made the motion, Mr. Mann22
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seconded, Mrs. Miller, Mr. Loud and Mr. Hood1

support the motion.2

CHAIRPERSON MILLER:  Thank you.3

And also, I believe, since there is no party4

in opposition, that we should waive our rules5

and regulations with respect to full findings6

of fact and conclusions of law and issue a7

summary order in this case.8

MS. BAILEY:  Thank you.9

CHAIRPERSON MILLER:  If that's10

okay with the applicant?11

MS. SHIKER:  Yes.  Thank you.12

CHAIRPERSON MILLER:  Okay.  So I13

believe that concludes this case.  Thank you14

very much.15

MS. SHIKER:  Thank you very much.16

MR. CUNNINGHAM:  We thank you.17

CHAIRPERSON MILLER:  Ms. Bailey,18

do we have any other business on the agenda19

for today?20

MS. BAILEY:  That's it for today,21

Madam Chair.22
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CHAIRPERSON MILLER:  Okay.  Well,1

thank you very much then.  This hearing is2

adjourned.3

(Whereupon, the Public Hearing was4

concluded at 3:15 p.m.)5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22


